WESTERN STATES CONTRACTING ALLIANCE

MASTER PRICE AGREEMENT
for
COMPUTER EQUIPMENT, SOFTWARE, PERIPHERALS AND RELATED SERVICES

DELL MARKETING L.P.

Number A63307

This Agreement is made and entered into by Dell Marketing L.P., One Dell Way, Round Rock, TX 78682,

("Contractor”) and the Department of Administration ("State”) on behalf of the State of Minnesota, participating members
of the National Association of State Procurement officials (NASPO), members of the Western States Contracting Alliance
(WSCA) and other authorized Participating States and Participating Entities.

RECITALS

WHEREAS, the State has the need to purchase and the Contractor desire to salt; and,
WHEREAS, the State has the authority to offer contracts to CPV members of the State of Minnesota and to other states.
NOW, THEREFORE, in consideration of the mutual promises contained herein, the parties agree as follows:

INTENT AND PURPOSE

The intent and purpose of this Agreement is to establish a contractual relationship with equipment manufacturers to
provide, warrant, and offer maintenance services on ALL products proposed in their response fo the RFP issued by the
State of Minnesota. The Contractor may use subcontractors to provide the wamanty and/or maintenance services;
however the Contractor will be responsible for working with the equipment manufacturer on behalf of the Purchasing
Entity and for the timaliness and quality of all services provided. No type of Lease transactions are allowed through this
Agreement.

The Agreement is NOT for the purchase of major, large hardware or hardware and software offerings. in general,
individual units/configurations should not exceed $50,000 each. It is the expressed intent of some of the Participating
States to set this level at not to exceed $25,000 each. This IS NOT a restriction on how many units/configurations can be
purchased, but on the value of each individual unit/configuration. Individual Participating States and Participating Entities
may set specific limits in a patrticipating addendum, with the prior approval of the WSCA Directors.

Contractors may offer, but participating states and entities do not have to accept, limited professional services related
ONLY to the equipment and configuration of the equipment purchased through the Agreement.

1. Definitions
“Announced Promotional Price” are prices offered nationally to specific categories of customers (Consumer,
Business or govemment) for defined time periods under predefined terms and conditions.
“Contract™ means an agreement for the procurement of items of tangible personal property or services.
“Contract Administrator” means an individual appointed by the State to administer this Agreement on behalf of
the State of Minnesota, the participating NASPO and WSCA members, and other authorized purchasers.
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“Contractor” shall mean successful Responder who enters into a binding Master Price Agreement. The
Contractor is responsible for all sales, support, warranty, and maintenance services for the products included in
this Agreement. The Contractor must manufacture or take direct, non-assignable, legal responsibility for the
manufacture of the equipment and warranty thereof.

“Consumables” that are required for the operation of Equipment offered or supplied are included - printer

cartridges, batteries, projector bulbs, etc. Consumables such as magnetic media, paper and generally available

office supplies are excluded.
“CPV Member” is any governmental unit having independent policy making and appropriating authority, thatis a

member of Minnesota’s Cooperative Purchasing Venture (CPV) program.

“CPV Program” The Cooperative Purchasing Venture (CPV) program, as established by Minn. Stat. § 16C.03,
subd. 10, authorizes the Commissioner of Administration to “enter into a cooperative purchasing agreement for
the provision of goods, services, and utilities with [governmental entities] ..., as described in section 471.59,
subdivision 1.” Based on this authority, the commissioner of Administration, through the Materials Management
Division (MMD), enters into a joint powers agreement that designates MMD as the authorized purchasing agent
for the governmental entity. Itis not legal for governmental entities that are not members of the CPV program to
purchase from a State contract. Vendors are free to respond to other solicitations with the same prices they offer
under a contract, but that is not considered use of the "State contract price.”

«Cumulative Volume Discount” means a contractual, cumulative, permanent volume discount based on dollars
resulting from the cumulative purchases by all governmental purchasers for the duration of their Master Price
Agreement.

“Documentation” refers to manuals, handbooks, and other publications listed in the PSS, or supplied with
products listed in the PSS, or supplied in connection with services. Documentation may be provided on magnetic
media or may be downloaded from the Contractor’s web site.

“E-Rate” is a program sponsored by the Federal Communications Commission whereby educational and other
qualifying institutions may purchase authorized technology at reduced prices.

“Educational Discount Price” means the price offered in a nationally announced promotion, which is limited to
educational customers only, as defined by the Contractor.

“Energy Star®” is a voluntary energy efficiency program sponsored by the U.S. Environmental Protection
Agency. The Energy Star program makes identification of energy efficient computers easy by labeling products
that deliver the same or better performance as comparable models while using less energy and saving money.
Energy Star qualified computers and monitors automatically power down to 15 watts or less when not in use and
may actually last longer than conventional products because they spend a large portion of time in a low-power
sleep mode. For additional information on the Energy Star program, including product specifications and a list of
qualifying products, visit the Energy Star website at http://www energystar.gov.

“Equipment” means workstations, desktop, laptop (includes Tablet PC's), and handheld (PDA) devices, servers,
computing hardware, including upgrade components such as memory, storage drives, and spare parts.

“FCC” means the Federal Communications Commission or successor federal agency. In the event of
deregulation, this term applies to one or more state regulatory agencies or other goveming bodies charged to
perform the same, or similar, role.

“General Price Reduction Price” means the reduction in the Dell Retail Price offered to consumer, business or
governmental purchaser. General price reduction prices will be reflected in the PSS as soon as practical.

“ISO 14001” is the conformance standard within the family of ISO 14000 documents developed by the
International Organization for Standardization (ISO) in Geneva, Switzeriand. Similar in structure to the ISO 9000
quality management system standard, ISO 14001 outlines key requirements companies should comply with in
order to operate in an environmentally responsible manner. Utilizing ISO 14001, companies can merge
environmental programs into onée coherent system to efficiently manage all environmental activities. In short, ISO
14001 provides organizations with a way to demonstrate to their customers that their environmental processes
and Impact are effectively managed, continually improving, and part of the corporate management system. For
more information, please refer to www.iso.org .

“Lead State” means the State conducting this cooperative solicitation and centrally administering any resulting
Master Price Agreement(s). For this solicitation, the Lead State is Minnesota.

“Mandatory” The terms “must” and “shall” identify a mandatory item or factor.
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“Manufacturer” means the company that designs, assembles, and markets computer equipment including
workstations, desktop computers, laptop (includes Tablet PC's) computers, handheld (PDA) devices, servers,
printers, and storage solutions/auxiliary storage devices. The manufacturer's name(s) shall appear on the
computer equipment. The Contractor shall provide warranty service and maintenance for equipment covered by
this Agreement as well as a Takeback Program.

“Master Price Agreement” means the contract that MMD will approve that contains the foundation terms and
conditions for the acquisition of Contractor's products and/or services by Purchasing Entities. The “master price
agresement” is a permissive price agreement. In order for a Purchasing Entity to participate in a Master Price
Agreement, the appropriate state procurement official or other designated procurement official must be a
Participating State or Participating Entity.

“Materials Management Division” or “MMD" means the procurement official for the State of Minnesota or a
designated representative.

“NASPO” means the National Association of State Procurement Officials

“Participating Addendum” means a bilateral agreement executed by the Contractor and a Participating State or
political subdivision of a State that clarifies the operation of the price agreement for the State or political
subdivision concemed, e.g. ordering procedures specific to a State or political subdivision and other specific
language or other requirements. Terms and conditions contained in a Participating Addendum shall take
precedence over the corresponding terms in the master price agreement. Additional terms and conditions may be
added via the Participating Addendum. However, a Participating Addendum may not alter the scope of this
Agreement or any other Participating Addendum. Unless otherwise specified, the Participating Addendum
shall renew consecutively with the Master Price Agreement. One physically or digitally signed copy of each
Participating Addendum shall be filed by the Contractor with the Contract Administrator within five (5) days after
execution.

“Participating State” or “Participating Entity” means a member of NASPO (Participating State) or a political
subdivision of a NASPO member (Participating Entity) who has indicated its intent to participate by signing an
Intent to Participate, or who subsequently signs a Participating Addendum where required, or another state or
political subdivision of another state authorized by the WSCA Directors to be a party to the resulting Master Price
Agreement through the execution of a participating addendum.

“PDA” means a Personal Digital Assistant. Refers to a wide variety of handheld and palm-size PCs, and
electronic organizers. PDA's usually can store phone numbers, appointments, and to-do lists. PDA’s can have a
small keyboard, and/or have only a special pen that is used for input and output. The PDA can also have a
wireless fax modem. Files can be created on a PDA which are later entered into a larger computer. NOTE: For
this Agreement, all Tablet PC's are NOT considered PDA’s.

“Peripherals” include but are not limited to storage, printers (including multifunction network print/fax/scanner
devises), scanners (used in conjunction with computing equipment), monitors, keyboards, uninterruptible power
supplies and accessories. Adaptive/Assistive technology devices are included as well as configurations for
education. A third party may manufacture Peripherals. The Contractor shall provide the warranty service and
maintenance for equipment on a Master Price Agreement as well as a Takeback Program.

“Per Transaction Multiple Unit Discount” means a contractual volume discount based on doliars in a single
purchase order or combination of purchase orders submitted at one time by a Purchasing Entity or multiple
entities conducting a cooperative purchase.

“political Subdivision” means local pubic governmental subdivisions of a state, as defined by that state’s
statutes, Including instrumentalities and institutions thereof. Political subdivisions include cities, counties, courts,
public schools and institutions of higher education.

“Price Agreement” means an indefinite quantity contract that requires the Contractor to furnish products or
services to a Purchasing Entity that issues a valid Purchase Order.

“Procurement Manager” means the person or designee authorized by MMD to manage the relationships with
WSCA, NASPO, and Participating States/Participating Entities.

“Product(s)” means personal computer equipment, peripherals, LAN hardware Software, and Network Storage
devices, but not unrelated services.
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“products and Services Schedule Prices” mean the maximum prices offered to Participating Entities exclusive
of Announced Promotional Prices, Education Discount Prices, Generai Price Reductions, or Large Order
Negotiated Prices. All such products and services shall be listed on the Contractor's web site accessible viaa
URL.
“Purchase Order” means an electronic or paper document issued by the Purchasing Entity that directs the
Contractor to deliver Products or Services pursuant to a Price Agreement.
“Purchasing Entity” means a Participating State or another legal entity, such as a political subdivision, properly
authorized by a Participating State to enter into a Agreement for the purchase of goods described in this
solicitation. Unless otherwise limited by statute, in this solicitation or in a Participating Addendum, political
subdivisions of Participating States are Purchasing Entities and authorized to purchase the goods and/or services
described in this solicitation.
“Services” are broadly classed as installation/de-installation, maintenance, support, training, migration, and
optimization of products offered or supplied under the Master Price Agreement. These types of services may
include, but are not limited to: warranty services, maintenance, installation, de-installation, factory integration
(software or equipment components), asset management, recycling/disposal, training and certification, pre-
implementation design, disaster recovery planning and support, service desk/help desk, and any other directly
related technical support service required for the effective operation of a product offered or supplied. General
consulting and all formns of application development and programming services are excluded.
“Servicing Subcontractor” or “Reseller Agent” or “Subcontractor” means a Contractor authorized and state-
approved subcontractor who may provide local marketing support or other authorized services on behalf of the
Contraclor in accordance with the terms and conditions of the Contractor’s Master Price Agreement. A wholly
owned subsidiary or other company providing warranty or other technical support services qualifies as a Servicing
Subcontractor. Local business partners may qualify as Servicing Subcontractors. Servicing Subcontractors may
not directly accept Purchase Orders or payments for Products or Services from Purchasing Entities, unless
otherwise provided in a Participating Agreement. Servicing Subcontractors shall be named individually or by
class in the Participating Addendum. The Contractor actually holding the Master Price Agreement shall be
responsible for Servicing Subcontractor’s providing warranty service and malntenance for equipment on
P nt as well as the Take back Program.
“Standard Configurations” mean deeply discounted standard configurations that are available to Purchasing
Entities using the Master Price Agreement only. This specification includes a commitment to maintain and
upgrade (keep pace with the advance of technology) the standard configurations for a stated period of time or
intervals.
“State Procurement Official” means the director of the central purchasing authority of a state.
“Storage Solution/Auxiliary Storage” means the technology and equipment used for storage of large amounts
of data or information. This includes technologies such as: Network Attached Storage (NAS); Storage Area
Networks (SAN); Content Addressed Storage (CAS); and/or Clustered Network Storage (CNS).
“Takeback Program” means the Contractor’s process for accepting the return of the equipment or other
products at the end of life.
“Trade In" refers to the exchange of used Equipment for new Equipment at a price reduced by the value of the
used Equipment.
“Travel” means expenses incurred by authorized personnel directly related to the performance of a Service. All
such expenses shall be documented in a firm quotation for the Purchasing Entity prior to the issuance and
acceptance of a Purchase Order. Travel expenses will be reimbursed in accordance with the purchasing entities
allowances, if any, as outlined in the PA. ;
“Universal Resource Locator” or “URL” means a standardized addressing scheme for accessing hypertext
documents and other services using the WWW browser.
“WSCA” means the Western States Contracting Alliance, a cooperative group contracting consortium for state
procurement officials, representing departments, institutions, agencies, and political subdivisions (i.e., colleges,
school districts, counties, cities, etc.) for the states of Alaska, Arizona, California, Colorado, Hawaii, Idaho,
Minnesota, Montana, Nevada, New Mexico, Oregon, South Dakota, Utah, Washington, and Wyoming.
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Scope of Work
The Contractor, or its approved subcontractor, shall accept purchase orders from and deliver computing system

Products and services to Purchasing Entities in accordance with the terms of this Agreement. This Agreement is
a “Master Price Agreement”. Accordingly, the Contractor shall provide Products or Services only upon the
issuance and acceptance by the Contractor of valid “Purchase Orders”. Purchase Orders may be issued to
purchase the license for software or to purchase products listed on the Contractor's PSS. A Purchasing Entity
may purchase any quantity of Product or Service listed in the Contractor's PSS at the prices in accordance the
Paragraph 13, Price Guarantees. Subcontractor participation is governed by the individual Participating State
procurement official. The Contractor is required to provide warranty and maintenance services on equipment that
is purchased. The Contractor shall offer a Takeback Program for all products covered by this Agreement.

Title Passage
The Contractor must pass unencumbered title to any and all products purchased under this Agreement upon

receipt of the product by the Purchasing Entity. This obligation on the part of the Contractor to transfer all
ownership rights does not apply to proprietary materials owned or licensed by the Contractor or its subsidiaries,
subcontractors or licensor, or to unmodified commercial software that is available to the State on the open market.
Ownership rights to such materials shall not be affected in any manner by this Agreement.

Permissive Price Agreement and Quantity Guarantee
This Agreement is nat an exclusive agreement. Purchasing Entities may obtain computing system Products and
services from other sources during the agreement term. The State of Minnesota, NASPO and WSCA make no

.express or implied warranties whatsoever that any particular number of Purchase Orders will be issued or that

any particular quantity or dollar amount of Products or Services will be procured.

"Ordor of Precedence

Each Purchase Order that is accepted by the Contractor shall become a part of the Agreement as to the Products
and Services listed on the Purchase Order onily; no additional terms or conditions conflicting with this Agreement
or the Participating Addendum will be added to this Agreement as the result of acceptance of a Purchase Order.
The Contractor agrees to accept all valid Purchase Orders. In the event of any confiict among these documents,
the following order of precedence shall apply:

. Executed Participating Addendum(s);

Terms and conditions of this Agreement;

Exhibits and amendments to this Agreement;

The list of products and services contained in the purchase order;

The request for proposals document P-1331 and Addenda thereto; and

Contractor’s proposal including any written clarifications and/or best and final offer.

mmoowp

Payment Provisions

All payments under this Agreement are subject to the following provisions:

A. Acceptance
A Purchasing Entity shall determine whether alt Products and Services delivered meet the Contractor’s
published specifications. No payment shall be made for any Products or Services until the Purchasing
Entity has accepted the Products or Services. Unless otherwise agreed upon between the Purchasing
Entity and the Contractor, the Purchasing Entity shall within fifteen (15) calendar days from the date of the
Contractor’s invoice, issue a written notice of partial acceptance or rejection of the Products or Services;
otherwise, the Product or Services shall be deemed accepted.

8. Payment of invoice
1. Payments shall be submitted to the Contractor at the address shown on the invoice, as long as
the Contractor has exercised due diligence in notifying the State of Minnesota and/or the
Purchasing Entity of any changes to that address. Payments shall be made in accordance with
the applicable laws of the Purchasing Entity.
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2. For Minnesota, per Minn. Stat. § 16A.124, payment shall be made to the Contractor within thirty
(30) days following receipt of an undisputed invoice, merchandise or service whichever is later.
After the thirtieth day, interest may be paid on the unpaid balance due to the Contractor at the
rate of one and one-half percent per month. The Purchasing Entity shall make a good-faith effort
to pay within thirty (30) days on all undisputed invoices. Payments may be made via a
Purchasing Entity's “Purchasing Card”.

3. In the event an order is shipped incomplete (partial), the Purchasing Entity shall pay for each
shipment as invoiced by the Contractor unless the Purchasing Entity has clearly specified “No
Partial Shipments® on each Purchase Order.

C. Payment of Taxes
Payment of taxes for any money received under this agreement shall be the Contractor’s sole
responsibility and shall be reported under the Contractor’s federal and state tax identification numbers. If
a Purchasing Entity is not exempt from sales, gross receipts, or local option taxes for the transaction, the
Contractor shall be reimbursed by the Purchasing Entity fo the extent of any tax liability assessed.

The State of Minnesota State agencies are subject to paying Minnesota sales and use taxes. Taxes for
State agencies will be paid directly to the Department of Revenue using Direct Pay Permit #1114.

D. invoices
Invoices shall be submitted to the Purchasing Entity at the address shown on the Purchase Order.

Contractor shall provide a commercial invoice. The Contractor shall aiso provide a packing slip/list for
each system to Identify the components included within the configuration. Invoices shall match the total
amount on the Purchase Order. However, line item detail shall be available upon request.

Agreement Term

Pursuant to Minnesota law, the term of this Agreement shall be effective upon the date of final execution by the
State of Minnesota or on September 1, 2004, whichever is later, through August 31, 2007 (3 years). The
Agreement may be mutually renewed for two (2) additional one-year terms uniess terminated pursuant to the
terms of this Agreement.

Termination

The following provisions are applicable in the event that the agreement is terminated.
Termination for Convenience '
At any time, the State may terminate this agreement, in whole or in part, by giving the Contractor (30)
days written notice; provided, however, neither the State nor a Purchasing Entity has the right to
terminate a specific purchase order for convenience after it has been issued if the product is ultimately
accepted. At any time, the Contractor may terminate this Agreement, in whole or in part, by giving the
Contract Administrator sixty (60) days written notice. Such termination shall not relieve the Contractor of
warranty or other Service obligations incurred under the terms of this Agreement. In the event of a
cancellation, the Contractor shall be entitled to payment, determined on a pro rata basis, for work or
services satisfactorily performed and accepted.

B. Termination for Cause
Either party may terminate this Agreement for cause based upon material breach of this Agreement by
the other party, provided that the non-breaching party shall give the breaching party written notice
specifying the breach and shall afford the breaching party a reasonable opportunity to correct the breach.
If within thirty (30) days after receipt of a written notice the breaching party has not corrected the breach
or, in the case of a breach that cannot be corrected in thirty (30) days, begun and proceeded in good faith
to correct the breach, the non-breaching party may declare the breaching party in default and terminate
the Agreement effective immediately. The non-breaching party shall retain any and all other remedies
available to it under the law.
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10.

1.

A Purchasing Entity’s Rights
In the event this Agreement expires or is terminated for any reason, a Purchasing Entity shall retain its

rights in all Products and services in transit or delivered prior to the effective termination date.

The Contractor’s Rights

in the event this Agreement expires or is terminated for any reason, a Purchasing Entity shall pay the
Contractor all amounts due for Products and services ordered and accepted prior to the effective
termination date or ordered before the effective termination date and ultimately accepted.

Non-Appropriation
The terms of this Agreement and any purchase order issued for multiple years under this Agreement is contingent

upon sufficient appropriations being made by the Legislature or other appropriate goveming entity.
Notwithstanding any language to the contrary in this Agreement or in any purchase order or other document, a
Purchasing Entity may terminate its obligations under this Agreement, if sufficient appropriations are not made by
the governing entity at a level sufficient to allow for payment of the goods or services due for multiple year
agreements, or if operations of the paying entity are being discontinued. The Purchasing Entity’s decision as to
whether sufficient appropriations are available shall be accepted by the Contractor and shall be final and binding.

A Purchasing Entity shall provide sixty (60) days notice, if possible, of its intent to terminate for reason cited
above. Such termination shall relieve the Purchasing Entity, its officers- and employees from any responsibility or
liability for the payment of any further amounts under the relevant Purchase Order.

Shipment and Risk of Loss

A

C.

All deliveries shall be F.O.B. destination, prepaid and allowed, with all transportation and handling
charges included in the price of the product and paid by the Contractor. Responsibility and liability for
loss or damage shall remain with the Contractor, as long as the Contractor designates the carrier, until
delivery to the identified ship to address when responsibility and liability for loss shall pass to the
Purchasing Entity except as to latent defects, fraud and Contractor’s warranty obligations.

Whenever a Purchasing Entity does not accept Products due to missing, damaged, defective, incorrect

order and retums them to the Contractor, all related documentation furished by the Contractor shall be
returned also. Unless otherwise agreed upon by the Purchasing Entity, the Contractor is responsible for
the return shipping cost of retumed Products. The Contractor shall bear all risk of loss or damage with

respect to returned Products due to missing, damaged, defective and incorrect order.

Unless otherwise arranged between the Purchasing Entity and Contractor, all shipments of Products
should be shipped within three-to-five days by a reliable and insured shipping company.

Warranties

A

The Contractor agrees to warrant and assume responsibility for each Product that it licenses or sells to
the Purchasing Entity under this Agreement in accordance with the Contractor's standard warranties. The
Contractor acknowledges that the Uniform Commercial Code applies to this Agreement. In general, the
Contractor warrants that:

1. The Product will conform with the technical information published in the Contractor's product
manuals or data sheets.

2. The Product will be suitable for the ordinary purposes for which such Product is intended,

3. The Product will mest any mandatory specifications provided to the Contractor and agreed to in

writing by the Contractor prior to reliance by the Participating Entity on the Contractor’s skill or
judgment when the Contractor advised the Purchasing Entity about the Product’s ability to meet

those mandatory specifications.
4. The Product has been properly designed and manufactured for its Intended use, and
5. The Product is free of significant defects in material and workmanship, or unusual problems about

which the Purchasing Entity has not been warned.
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C.

12. Pa

A

tent,

6. Exhibit A contains additional warranties in effect as of the date of this Agreement. Warranties
may be deemed voice in certain situations, including but not limited to the follows: (1) will not
apply to use of a Product other than as anticipated and intended by the Contractor, (ii) a problem
arising after changes or modifications to the Products or operating system by any party other than
the Contractor (unless expressly authorized in writing by the Contractor), or (i) to use of a
Product in conjunction or combination with other products or software not authorized by the
Contractor. The following is a list of the warranties attached as Exhibit A:

a) Limited Warranties and Retum Policy

Contractor may modify the warranties described in Exhibit A from time to time with 30 days prior written
approval of the Contract Administrator.

Warranty documents for Products manufactured by a third party shall be delivered to the Purchasing
Entity with the Products, as provided by the Manufacturer.

Copyright, Trademark and Trade Secret Indemnification

The Contractor shall defend, at its own expense, the State of Minnesota, Participating States,
Participating Entities, Purchasing Entities against any claim that any Dell Branded Product or Service
provided under this Agreement infringes any patent, copyright or trademark in the United States or Puerto
Rico, and shall pay all costs, damages and attomeys' fees that a court finally awards as a resuit of any
such claim. In addition, if any third party obtains a judgment against a Purchasing Entity based upon the
Contractor’s trade secret infringement relating to any Dell Branded Products or Services provided under
this Agreement, the Contractor agrees to reimburse the Purchasing Entity for all costs, attormeys’ fees
and the amount of the judgment. To qualify for such defense and/or payment, the Lead State or
Participating or Purchasing Entity shall:

1. Give the Contractor prompt written notice of any claim;

2. Allow the Contractor to control the defense or settlement of the claim; and

3. Cooperate with the Contractor in a reasonable way to facilitate the defense or settiement of the
claim.

If any Products or Service becomes, or in the Contractor’s opinion is likely to become the subject of a
claim of infringement, the Contractor shall at its option and expense:

1. Provide a Purchasing Entity the right to continue using the Products or Services;
2. Replace or modify the Products or Services so that it becomes non-infringing; or
3. Accept the return of the Products or Service and refund an amount equal to the depreciated value

of the retumed Products or Service, less the unpaid portion of the purchase price and any other
amounts, which are due to the Contractor. The Contractor’s obligation will be void as to any
Products or Services modified by the Purchasing Entity to the extent such modification is the
cause of the claim.

Non-Dell Branded offerings: With respect to any claim that Non Dell-Branded product(s) infringes upon
another person’s or entity’s patent, copyright, trade secret or other intellectual property rights in the
United States, Dell agrees to pass through to the appropriate Purchasing Entity any rights to
indemnification protection for which Dell currently or subsequently has an agreement in place with the
potentially infringing equipment manufacturer/entity.

The Contractor has no obligation for any claim of infringement arising from: :

1. The Contractor’'s compliance with the Purchasing Entity’s or by a third party on the Purchasing
Entity’s behalf designs, specifications, or instructions;

The Contractor's use of technical information or technology provided by the Purchasing Entity;
Product modifications by the Purchasing Entity or a third party;

Product use prohibited by Specifications or related application notes; or

Product use with products that are not the Contractor branded.

KON
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13.

14.

15.

Price Guarantees
The Purchasing Entities shall pay the lower of the prices contained in the PSS or an Announced Promotion Price,

Educational Discount Price, General Price Reduction price, Trade-In price, Per Transaction Multiple Unit Discount
Price, or Standard Configuration Price . Oniy the General Price Reduction price decreases will apply to all
subsequent Purchase Orders accepted by Contractor after the date of the issuance of the General Price

Reduction prices.

The initial Cumulative, Per Transaction Muitiple Unit, and Standard Configurations Discounts shall be submitted to
the Contract Administrator in a format agreeable to both parties prior to signing the Agreement. Once a
cumulative volume has been reached, the increased price discount will apply to all future orders, until the next
level of cumulative volume is reached.

Product and Service Schedule
The Contractor agrees to maintain the PSS in accordance with the following provisions:

A.

D.

E.

The PSS prices for Products and services will conform to the guaranteed price discount levels on file with
the Contract Administrator for the following Products:

Band 1: File/Print Servers, Mid-Range Servers

Band 2: Desktops, Laptops, Tablet PCs,

Band 3: Printers, High speed; Medium speed; Desktop; Laptop

Band 4: Storage Solutions

Band 5: PDA’s

LAN equipment and related software.

General Purpose Software

The Contractor may change the price of any Product or Service at any time, based upon documented
baseline price changes, but the guaranteed price discount levels shall remaln unchanged during the
agreed period uniess or until prior approval is obtained from the Contract Administrator. The Contractor
agrees that the PSS on the State’s administration website shall contain a single, uniform WSCA price for
configurations and items. Failure to comply with these requirements will be grounds for further action to
be taken against the Contractor.

The Contractor may make model changes; add new Products, and Product upgrades or Services to the
PSS in accordance with ltem 15, Product Substitutions, below. The pricing for these changes shall

incorporate, to the extent possible, comparable price discount levels approved by the Contract
Administrator for similar Products or Services.

The Contractor agrees to delete obsolete and discontinued Products from the PSS on a timely basis.

The Contractor shall maintain the PSS on a Contractor supplied Intemet web site.

Product Substitutions

Substitution of units/configurations -

MMD and the WSCA Directors acknowledge that individual units and configurations may stop being
produced during the life of the resulting Agreements. Substitution of different units and configurations will
be permitted with the prior written approval of the Contract Administrator. This substitution is at the sole
discretion of the Contract Administrator, subject only to review and approval of the Contract Administrator.
Addition of units/configurations

MMD and the WSCA Directors acknowledge that with the evolution of technology, new, emerging units
and configurations will develop. Addition of these new, emerging units to the PSS may be permitted, with
the prior approvai of the Contract Administrator and the WSCA Directors. The addition of new, emerging
units and configurations is at the sole discretion of the Contract Administrator, subject only to review and
approval of the WSCA Directors.
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16.

17.

18.

19.

20.

21.

Technical Support

The Contractor agrees to maintain a toll-free technical support telephone line. The line shall be accessible to
Purchasing Entity personnel who wish to obtain competent technical assistance regarding the hardware and
software installation or operation of Contractor-supplied Products during the product warranty period or during a
support agreement.

Take back/Environment/Energy Efficlency Programs

The Contractor agrees to maintain for the term of this Agreement, and all renewals/extensions thereof, programs

as described in their response to the RFP, including but not limited to:

A. Take back/Recycling of CPUs, servers, monitors, flat panel displays, notebook computers, and printers.
Costs are listed on the web site.

B. Environment: Compliance with the European Unions’ Directives, or other international directives;
reduction/minimization/avoidance of the use of toxic and hazardous constituents; certification by
independent third party eco-fabeling programs (TCO, Blue Angel, and Nordic Swan); ISO 14001
certification; and the use of recyclable, nontoxic packaging.

C. Energy Efficiency: Products meet the Energy Star or other recognized programs for energy efficiency.

D Product labeling of compliance with Items B & C above, as well as identification of such information on
the web site.

The Contractor will notify the Contract Administrator, in writing, of any a&ditionslchangesldeletions to the above
programs.

Product Delivery

Contractor agrees to deliver Products to Purchasing Entities within and estimated 14 - 30 days after receipt of a
valid Purchase Order, or in accordance with a schedule agreed to between the Purchasing Entity and the
Contractor.

Force Majeure

Neither party hereto shall be considered in default in the performance of its obligations hereunder to the extent
that performance of any such obligations is prevented or delayed by acts of God, war, strike, riot, industry-wide
constraints, or other catastrophes beyond the reasonable control of the party unless the act or occurrence could
have been reasonably foreseen and reasonable action could have been taken to prevent the delay or failure to
perform. A party defaulting under this provision must provide the other party reasonable written notice of the
default and take all necessary steps to bring about parformance as soon as practicable.

Records and Audit

Per Minn. Stat. § 16C.05, Subd. 5, the books, records, documents, and accounting procedures and practices of
the Contractor and its employees, agents, or subcontractors relevant to the Minnesota transactions must be made
available and subject to examination by the contracting agency or its agents, the Legislative Auditor and/or the
State Auditor for a minimum of six years after the end of the Contract or transaction.

Unless otherwise required by other than Minnesota Purchasing Entity governing law, such records relevant to
other Purchasing Entity transactions shall be subject to examination by appropriate government authorities for a
period of three years from the date of acceptance of the Purchase Order.

Independent Contractor

The Contractor and its agents and employees are independent contractors and are not employees of the State of
Minnesota or of any participating entity. The Contractor has no authorization, express or implied to bind the Lead
State, NASPO, WSCA or any Participating Entity to any agreements, settlements, liability or understanding with
other third parties whatsoever, and agrees not to perform any acts as agent for the Lead State, NASPO, WSCA,
or Participating Entity, except as expressly set forth herein. The Contractor and its agents and employees shall
not accrue leave, retirement, insurance, bonding, use of state vehicles, or any other benefits afforded to
employees of the Lead State or Participating Entity as a result of this Agreement.
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Use of Servicing Subcontractors
The Contractor may subcontract services and purchase order fulfiliment and/or support in accordance with the

foliowing paragraphs. However, the Contractor shall remain solely responsible for the performance of this

Agreement.

A. Reseller/Agent, Service Provider or Servicing Subcontractors shall be identified individually or by class in
the applicable Participating Addendum, or as noted in the Participating Addendum on the Purchasing
Entities extranet site. The ordering and payment process for Products or Services shall be defined in the

Participating Addendum.

Payments to Subcontractors

In the event the Contractor hires subcontractors to perform all or some of the duties of this Agreement, the
Contractor understands that Minn. Stat. § 16A.1245 requires that any such subcontractor be paid within ten (10)
days of the Contractor’s receipt of payment from the State for undisputed services provided by the subcontractor.
The Contractor agrees to take all steps necessary to comply with said statute. A consultant is a subcontractor
under this Agreement. In the event the Contractor fails to make timely payments to a subcontractor, the State
may, at its sole option and discretion, pay a subcontractor any amounts due from the Contractor for work
performed under this Agreement and deduct said payment from any remaining amounts due the Contractor.
Before any such payment is made to a subcontractor, the State shall provide the Contractor written notice that
payment wiil be made directly to a subcontractor. The Contractor shall ensure that the subcontractor transfers all
intellectual or industrial property rights, including but not limited to any copyright it may have in the work
performed under this Agreement, consistent with the intellectual property rights and ownership sections of this
Agreement. In the event the Contractor does not obtain the intellectual property rights of the subcontractor
consistent with the transfer of rights under this Agreement, the State may acquire such rights directly from the
subcontractor. Any and all costs associated with such a direct transfer may be deducted from any amount due
the Contractor.

indemnification
A. The Contractor shall hold the Lead State, Participating Entities and its agencies and employees harmless

and shall indemnify the Lead State, Participating Entities and its agencies and employees against any
and alf claims, suits, actions, liabilities and costs of any kind, including attorney's fees for personal injury
or damage to real property or tangible personal property arising from the negligent or willful acts or
omissions of the contractor, its agents, officers, employees or subcontractors. This indemnification shall
in no event exceed an amount of twice the fees pald to Contractor under the specific order giving rise to
the claim, suite, action, or liability.

B. Contractor shall not be liable for damages that are the result of negligence by the Lead State,
Participating Entity, or its employees. To the maximum extent permitted by applicable state law,
Purchasing Entities agree to be responsible for their own acts, errors, or omissions pertaining to this
indemnification provision.

C. Additional representations
For acquisition of Services, the following additional terms shall apply. To the extent permitted by law, a
Participating Entity accepts responsibility for and represents and warrants that: (a) the Participating Entity
has obtained the appropriate license, inteliectual property rights, or any other permissions required to
suppoit any Service Description, SOW, or Technical Specification Form signed by the Parties, or
Contractor's performance of the Services, including the right to make any copies or Reproductions of any
Participating Entity-provided software, (b) the Participating Entity’s representations regarding the
existence of an export license or the eligibility for export of software without a license are accurate, or (c)
that Contractor shall not be held liable for the effect (if any) on the Participating Entity’s third-party product
warranties caused by having Contractor perform services on such third-party Products.
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25.

26.

27.

Amendments
Agreement amendments shall be negotiated by the State with the Contractor whenever necessary to address

changes in the terms and conditions, costs, timetable, or increased or decreased scope of work. This Agreement
shall be amended only by written instrument executed by the parties. An approved Agreement amendment
means one approved by the authorized signatories of the Contractor and the State as required by law.

Scope of Agreement
This Agreement incorporates all of the agreements of the parties concerning the subject matter of this Agreement.
No prior agreements, verbal or otherwise, of the parties or their agents shall be valid or enforceable unless

embodied in this Agreement.

Severability
If any provision of this Agreement, including items incorporated by reference, is found to be illegal, unenforceable,

or void, by a court of competent jurisdiction then both the State and the Contractor shall be relieved of all
obligations arising under such provision. If the remainder of this Agreement is legally valid, it shall not be affected
by such declaration or finding and shall be fully performed.

Enforcement of Agreement/Walvers
A No covenant, condition, duty, obligation, or undertaking contained in or made a part of this Agreement

shall be waived except by the written consent of the parties. Forbearance or indulgence in any form or
manner by either party in any regard whatsoever shall not constitute a waiver of the covenant, condition,
duty, obligation, or undertaking to be kept, performed, or discharged by the other party. Until complete
performance or satisfaction of all such covenants, conditions, duties, obligations, and undertakings, the
forbearing/indulging party shall have the right to invoke any remedy available under law or equity,
notwithstanding any such forbearance or indulgence.

B. Waiver of any breach of any provision of this Agreement shall not be deemed a waiver of any prior or
subsequent breach. No term or condition of this Agreement shall be held to be waived, modified, or
deleted except by an instrument, in writing, signed by the parties hereto.

C. Neither party's failure to exercise any of its rights under this Agreement will constitute or be deemed a
waiver or forfeiture of those rights.
Web Site Maintsnance

A The Contractor agrees to maintain and support an internet website linked to the State’s administration
website for access to the PSS, service selection assistance, problem resolution assistance, billing
concerns, configuration assistance, Product descriptions, Product specifications and other aids in
accordance with reasonable instructions provided by the Contract Administrator. The Contractor agrees
that the PSS on the State’s administration website shall contain a single, uniform WSCA price for
configurations and items. Failure to comply with this requirements will be grounds for further action to be
taken against the Contractor.

B. The Contractor agrees to maintain and support Participating State and Entity Interet website for access
to the specific Participating Entity PSS, as well as ail other items listed in fem 29.A. listed above. The
website shall have the ability to hold quotes for 45 days, as well as the ability to change the quote.

C. The Contractor may provide electronic commerce assistance for the electronic submission of Purchase
Orders, purchase order tracking and reporting.
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31.

32.

33.

Equal Opportunity Compliance

The Contractor agrees to abide by federal laws and the laws, regulations, and executive orders of the state in
which it's primary place of business is located pertaining to equal employment opportunity. In accordance with
such laws, regulations, and executive orders, the Contractor agrees that no person in the United States shall, on
the grounds of race, color, religion, national origin, sex, age, veteran status or handicap, be excluded from
employment with or participation in, be denied the benefits of, or be otherwise subjected to discrimination under
any program or activity performed by the contractor under this Agreement. If the Contractor is found to bs not in
compliance with these requirements during the life of this Agreement, the Contractor agrees to take appropriate

steps to correct these deficiencies.

The Contractor certifies that it will remain in compliance with Minn. Stat. § 363.073 during the life of the
Agreement.

Limitation of Liability
The Contractor’s liability to a Purchasing Entity for any cause whatsoever shall be limited to the purchase price

paid to the Contractor for the products and services that are the subject of the Purchasing Entity’s claim. The
foregoing limitation does not apply to Paragraphs 12 and 24 of this Agreement or to damages resutting from
personal injury caused by the Contractor's negligence. In no event shall the Contractor be liable for any indirect,
special, punitive, or consequential damages arising out of this Agreement or the use of the Products or Services
purchased by the Purchasing Entity hereunder.

Governing Law
This Agreement shall be governed and construed in accordance with the laws of the Lead State. The construction

and effect of any Participating Addendum or order against this Agreement shall be governed by and construed in
accordance with the laws of the Purchasing Entity’s state. Venue for any claim, dispute or action concerning the
construction and effect of the Agreement shall be in the Lead State. Venue for any claim, dispute or action
concering an order placed against this Agreement or the effect of a Participating Addendum or shall be in the
Purchasing Entity’s state.

Change in Contractor Representatives

Contractor shall appoint a primary representative to work with the Contract Administrator to maintain, support and
market this Agreement. The Contractor shall notify the Contract Administrator of changes in any Contractor key
personnel, in writing, and in advance, if possible. The State reserves the right to require a change in Contractor's
then-current primary representative if the assigned representative is not, in the opinion of the State, adequately
serving the needs of the Lead State and the Participating Entities.

Release
The Contractor, upon final payment of the amount due under this Agreement, releases the Lead State and

Participating Entities, its officers and employees, from all contractual liabilities, clalms and obligations whatsoever
arising from or under this Agreement, except as expressly provided in Paragraph 41, Survival, below. The
Contractor agrees not to purport to bind the Lead State or any Participating Entity to any obligation, unless the
Contractor has express written authority to do sa, and then only within the strict limits of the authority.

Data Practices
A With respect to the agreement, the Contractor agrees to comply with the Minnesota Government Data

Practices Act, Minn. Stat. Ch. 13, as it applies to all data provided by the State to the Contractor and all
data provided to the State by the Contractor. In addition, the Minnesota Government Data Practices Act
applies to all data created, collected, received, stored, used, maintained, or disseminated by the
Contractor in accordance with this Agreement that is private, nonpublic, protected nonpublic, or
confidential as defined by the Minnesota Government Data Practices Act, Ch. 13.
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37.

38.

39.

B. The Contractor agrees to indemnify, save, and hold the State, its agents and employees, harmless from
all claims arising out of, resulting from, or in any manner attributable to any violation of any provision of
the Minnesota Government Data Practices Act, including legal fees and disbursements paid or incurred to
enforce this provision of the Agreement. In the event that the Contractor subcontracts any or all of the
work to be performed under the Agreement, the Contractor shall retain responsibility under the terms of
this paragraph for such work.

C. The Contractor agrees to be bound by the data practices requirements as outlinéd in the Participating
Addendum of a Participating State or Participating Entity.

Orgamzatlonal Conflicts of Interest
The Contractor warrants that, to the best of its knowledge and belief, and except as otherwise disclosed,

there are no relevant facts or circumstances which couid give rise to organizational conflicts of interest.
An organizational conflict of interest exists when, because of existing or planned activities or because of
retationships with other persons:

o a Contractor is unable or potentially unable to render impartial assistance or advice to the State;

e the Contractor's abjectivity in performing the work is or might be otherwise impaired; or

e the Contractor has an unfair compelitive advantage.

B. The Contractor agrees that if an organizational conflict of interest is discovered after award, an immediate
and full disclosure in writing shall be made to the Assistant Director of the Department of Administration’s
Materials Management Division that shall include a description of the action the Contractor has taken or
proposes to take to avoid or mitigate such conflicts. If an organizational conflict of interest is determined
to exist, the State may, at its discretion, cancel the Agreement. In the event the Contractor was aware of
an organizational conflict of interest prior to the award of the Agreement and did not disclose the conflict
to the Contract Administrator, the State may terminate the Agreement for default. The provisions of this
clause shall be included in all subcontracts for work to be performed, and the terms "Agreement,”
“Contractor,” and “Contract Administrator” modified appropriately to preserve the State’s rights.

Replacement Parts
Unless otherwise restricted in a Participating Addendum or maintenance service agreement, replacement parts

may be refurbished.

FCC Cettification
The Contractor agrees that Equipment supplied by the Contractor meets all applicable FCC Cartifications.

Improper, falsely claimed or expired FCC certifications are grounds for termination of this Agreement for cause.

Site Preparation
A Purchasing Entity shall prepare and maintain its site in accordance with written instructions furnished by the
Contractor prior to the scheduled delivery date of any Products and Services and shali bear the costs associated

with the slte preparation.

Assignment
The Contractor shall not sell, transfer, assign, or otherwise dispose of this Agreement or any portion hereof or of

any right, title, or interest herein without the prior written consent of the State’s authorized agent. This Agreement
is a manufactured-direct solicitation and Agreement. Assignment to an entity that is not a manufacturer, as
defined in this Agreement, is NOT within the Scope of this Agreement. Such consent shall not be unreasonably
withheld. The Contractor shall give written notice to the State’s authorized agent of such a possibility at least 30
days prior to the sale, transfer, assignment, or other disposition of this Agreement. Failure to do so may result in
the Contractor being held in default. This consent requirement includes reassignment of this Agreement due to a
change in ownership, merger, or acquisition of the Contractor or its subsidiary or affiliated corporations. This
section shall not be construed as prohibiting the Contractor's right to assign this Agreement to corporations to
provide some of the services hereunder. Notwithstanding the foregoing acknowiedgment, the Contractor shall
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41.

remain solely liable for all performance required and provided under the terms and conditions of this Agreement.
The Contractor may assign payments in accordance with specific provisions stated in a Participating Addendum.

Survival
Certain paragraphs of this agreement including but not limited to Patent, Copyright, Trademark, and Trade Secret

Indemnification; Indemnification; Limitation of Liability; Goveming Law; Audits; and Publicity shall survive the
expiration of this agreement. Software licenses, warranty and service agreements that were entered into under
the terms and conditions of this Agreement shall survive this Agreement.

Succession
This Agreement shall be entered into and be binding upon the successors and assigns of the parties.

Notification
A if one party is required to give notice to the other under the Agreement, such notice shall be in writing and

shall be effective upon receipt. Delivery through the US Postal service shall be deemed as delivered
three business days after being mailed. Delivery may be by certified United States mail, or by hand, in
which case a signed receipt shall be obtained. A facsimile transmission shall constitute sufficient notice,
provided the receipt of the transmission is confirmed by the receiving party. All notices shall be
addressed as follows:

To MMD:

Department of Administration
Materials Management Division
Bermnadette Kopischke, CPPB

Acquisition Management Specialist
50 Sherburne Avenue

112 State Administration Building
St. Paul, MN 55155

Fax: 651.297.3996
Email: bernie.kopischke@state.mn.us

To Contractor:

. Dell Marketing L.P.
Attn: NASPO/WSCA Program Manager (Public Sector Contracts)
One Deil Way, Box 8707
Round Rock, TX 78682

B. Either party may change its representative or address above by written notice fo the other in accordance
with the terms of this Paragraph 44. The camier for mail delivery and notices shall be the agent of the
sender.

Reporting and Fees

A. Administration Reporting and Fees
1. The Contractor agrees to provide periodic utilization reports to the Contract Administrator in

accordance with the following schedule:
Period End Report Due
June 30 July 31
September 30 October 30
December 31 January 31
March 31 April 30
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45, Default
A

2. The periodic report shall include, but not be limited to the net (gross sales minus retums, credits,
and deductions) sales for the period subtotaled by Purchasing Entity name, within the Purchasing
Entity's state name. A standard format of data elements shall be developed for the report. The
Contractor shall submit a check payable to Western States Contracting Alliance for an amount
equal to one-twentieth of one percent (0.0005) of the net sales for the period.

3. The Contractor agrees to include all Reseller Agent sales in the periodic utilization reports
described above. in addition, the Contractor agrees to include in the utilization report a Reseller
Agent utilization report of the net sales for the period subtotaled by Purchasing Entity name,
within Purchasing Entity state name by Reseller Agent Name.

4, The Contractor agrees to provide with the quarterly utilization report a supplementali report of the
credits associated with the units taken back in a format to be mutually agreed to.

5. The utilization reports shall be submitted to the Contract Administrator via electronic mail in a
Microsoft Excel spreadsheet format, or other methods such as direct access to Internet or other

databases.

6. If requested by the Contract Administrator, the Contractor agrees to provide supporting Purchase
Order detail records on a mutually agreed magnetic media in a mutually agreed format. Such
requests shall not exceed twelve per year.

7. - The failure to file the utilization reports and fees on a timely basis shall constitute grounds for the
removal of the Contractor's primary representative, suspension of this Agreement or termination
of this Agreement for cause.

8. The Contract Administrator shall be allowed access to all reports from all Purchasing Entities.

Participating Entity Reports and Fees

1. Participating Entities may require an additional fee be paid directly to the State on purchases
made by Purchasing Entities within that State. For all such requests, the fee level, payment
method and schedule for such reports and payments shall be incorporated in a Participating
Addendum that is made a part of this Agreement. The Contractor may adjust PSS pricing
accordingly for purchases made by Purchasing Entities within the jurisdiction of that State. All
such agreements shall have no effect whatsoever on the WSCA fee or the prices paid by the
Purchasing Entities outside the jurisdiction of the State requesting the additional fee.

2. The Contractor agrees to provide additional reports to Purchasing Entities upon agreement by
both parties as to the content and delivery method of the report. Methods of delivery may include
direct access to Intemet or other databases.

3. Each State Purchasing Entity shall be allowed access to reports from all entities within that State.

and Remedies
Any of the following shall constitute cause to declare this Agreement or any order under this Agreement in

default:
1. Consistent nonperformance of contractual requirements; or
2. A material breach of any term or condition of this Agreement.

A written notice of default, and an opportunity to cure within 30-days notification of the written notice, shall
be issued by the party claiming default, whether the Lead State (in the case of breach of the entire
Agresment), a Participating Entity (in the case of a breach of the participating addendum), the Purchasing
Entity (with respect to any order), or the Contractor. Time allowed for cure shall not diminish or seliminate
any liability for liquidated or other damages.
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47.

C. If the default remains after the opportunity for cure, the non-defaulting party may:

1. Exercise any remedy provided by law or equity;

2. Teminate the Agreement, a Participating Addendum, or any portion thereof, including any
Purchase Orders issued against the Agreement;

3. Impose liquidated damages as mutually agreed by the parties, as specified in an Amendment to a
Participating Addendum;

4, In the case of default by the Contractor, and to the extent permitted by the law of the Participating
State or Purchasing Entity, suspend Contractor from receiving future solicitations from within the
Participating Entity’s jurisdiction.

Audits
A. The Contractor agrees to assist the Contract Administrator or designee with web site Product and pricing
audits based on mutually acceptable procedures.

1. The product audit will closely monitor the products and services listed on the website to insure
they comply with the approved products and services. The addition of products or services not
approved by the Contract Administrator will not be tolerated and may be considered a material
breach of this Agreement.

B. Upon request, the Contractor agrees to assist Participating Entities with invoice audits to ensure that the

Contractor is complying with this Agreement in accordance with mutually agreed procedures set forth in

the Participating Addendum.

Extensions

if specifically authorized by provision in a Participating Addendum, the Contractor may, at the sole discretion of
the Contractor and in compliance with the laws of the Participating State, offer Products and services to non-profit
organizations, private schools, Native American governmental entities, government employees and students
within the governmental jurisdiction of the entity completing the Participating Addendum with the understanding
that the State has no liability whatsoever concerning payment for products or services.

Sovereign Immunity
The State does not waive its sovereign immunity by entering into this Agreement and fully retains all inmunities

and defenses provided by law with regard to any action based on this Agreement.

Ownership

A Ownership of Documents/Copyright. Any reports, studies, photographs, negatives, databases,
computer programs, or other documents, whether in tangible or electronic forms, prepared by the
Contractor in the performance of its obligations under the Agreement and paid for by the State shall be
the exciusive property of the State and all such material shall be remitted to the State by the Contractor
upon completion, termination or cancellation of the Agreement. The Contractor shall not use, willingly
allow or cause fo allow such material to be used for any purpose other than performance of the
Contractor’s obligations under the Agreement without the prior written consent of the State.

B. Rights, Title and Interest. All rights, title, and interest in all of the intellectual property rights, including
copyrights, patents, trade secrets, trade marks, and service marks in the said documents that the
Contractor conceives or originates, either individually or jointly with others, which arise out of the
performance of the Agreement and are ordered as a work product, will be the property of the State and
are, by the Agreement, assigned to the State along with ownership of any and all copyrights in the
copyrightable material. The Contractor also agrees, upon the request of the State, to execute all papers
and perform all other acts necessary to assist the State to obtain and register copyrights on such
materials. Where applicable, works of authorship created by the Contractor for the State in performance
of the Agreement shall be considered “works for hire” as defined in the U.S. Copyright Act. Nothing in
this Agreement shall be construed as transferring any right, title, or interest in any of the Contractor's or
their third party’s confidential information, trademarks, copyrights, inteflectual property or other proprietary
interest.
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51.

Prohibition Against Gratuities

A The State may, by written notice to the Contractor, terminate the right of the Contractor to proceed under
this Agreement if it is found by the State that gratuities in the form of entertainment, gifts, or otherwise
were offered or given by the Contractor or any smployee, agent, or representative of the Contractor to
any officer or employee of the State with a view toward securing this Agreement, or securing favorable
treatment with respect to the award or amendment of this Agreement, or the making of any
determinations with respect to the performance of this Agreement.

B. The Contractor certifies that no elected or appointed official or employee of the State has benefited or will
benefit financially or materially from this Agreement. This Agreement may be terminated by the State if it
is determined that gratuities of any kind were either offered to or received by any of the aforementioned
individuals from the Contractor, its agent, or its employees.

Antitrust
By entering into a Contract, the Contractor agrees to consider, in the Contractor’s discretion, all causes of action it

may now have or hereafter acquire under the antitrust laws of the United States and the State, relating to the
particular goods or services purchased or acquired by the State under said Contract. For any cause of action
taken herein by Contractor, the State, at the State’s discretion, may participate in any such action. In the event
that Contractor desires to participate in such action, the Contractor shall not oppose the State’s request to join
such action so long as the interests/positions of the State are not adverse to the interests/positions of the

Contractor.

Right to Publish

A. Any publicity given to the program, publications or services provided resulting from the Agreement,
including but not limited to notices, informational pamphlets, press releases, research, reports, signs, and
similar public notices prepared by or for the Contractor, or its employees individually or jointly with others,
or any subcontractors or resellers shall identify the State as the sponsoring agency and shall not be
released, unless such release is a specific part of an approved work plan included in the Agreement prior
to its approval by the Contract Administrator.

B. The Contractor shall not make any representations of the State’s opinion or position as to the quality or
effectiveness of the products and/or services that are the subject of this Agreement without the prior
written consent of the Agreement Administrator. Representations include any publicity, inciuding but not
limited to advertisements, notices, press releases, reports, signs, and similar public notices.

Performance While Dispute is Pending

Notwithstanding the existence of a dispute, the parties shall continue without delay to carry out all of their
responsibilities under this Agreement that are not affected by the dispute. If a party fails to continue without delay
to perform its responsibilities under this Agreement, in the accomplishment of all undisputed work, any additional
cost incurred by the other parties as a result of such failure to proceed shall be borne by the responsible party.

Hazardous Substances

To the extent that the goods to be supplied to the Purchasing Entity by the Contractor contain or may create
hazardous substances, harmful physical agents or infectious agents as set forth in applicable State and federal
laws and regulations, the Contractor must provide the Purchasing Entity, upon request, with Material Safety Data
Sheets regarding those substances (including mercury).

Customer Satisfaction/Complaint Resolution

A The Contractor's process for resolving complaints conceming products, support, and billing problems is
attached as Exhibit B.

B. The Contractor will submit a format for a survey for approval by the Contract Administrator. The
Contractor will survey its customers in each Participating State two (2) months prior to the annual meeting
with the Contract Administrator.
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Value Added Services

The Contractor is expected to provide such services as installation, training, and software imaging upon request
of the Purchasing Entity. Additional Value Added Services offered by the Contractor are attached as ExhibitC,
including relative costs associated with those services.

E-Rate Program
The Contractor's E-Rate identification number is SPIN#143004340

E-Rate eligibility depends upon who uses the equipment, how it is used and where it is located. In general terms,
equipment located on school property and that is necessary for e-mail and Internet access in classrooms is
eligible for E-Rate support.

File server components generally are eligible for discount when used for one or more of the following functions:
Domain Name Server, E-mail Server, Communications Server, Terminal Server, Web Server, or DHCP Server.

File server components are not eligible for discount when used for one or more of the following functions:
Application or DB Server, Archive or Data Warehouse, Caching Server, Print Server, or Proxy Server.

Generally, network electronics, such as switches and related items are eligible if they are part of a network that
delivers information to classrooms. Caching devices are not eligible.

The Contractor shall make every effort to continue its involvement in this program and to add products as
applicable.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date of execution by the State of
Minnesota, Commissioner of Administration, below.

1. DELL MARKETING L.P. 2. MATERIALS MANAGEMENT DIVISION
The Contractor certifies that the appropriate person(s) In accordance with Minn. Stat. § 16C.03, Subd. 3.
have executed this Agreement on behalf of the Contractor °
as required by applicable articles, bylaws, resolutions, or By:
ordinances.
B Z 2 : ) 5 Title: ___Acquigition Management Specialist
y: f\_____ :

Title:___National Contract Manager
Date;__ August 26, 2004
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EXHIBIT A - ADDITIONAL WARRANTIES

Limited Warranties and Return Policy
Dell-branded hardware products purchased in the U.S. or Canada come with either a 90-day, 1-year, 2-year, 3-year or 4-

year limited warranty, depending on the product purchased. To determine which warranty came with your hardware
product(s), see your packing slip or invoice. The following sections describe the limited warranties and return policy for the
u.s.

is covered by this limited warran
This limited warranty covers defects in materials and workmanship in your — our end-user customer's — Dell-branded
hardware products, including Deli-branded peripheral products.

is not cov is limited warranty?
This limited warranty does not cover: :
= Software, including the operating system and software added to the Dell-branded hardware products through our

factory-integration system, third-party software, or the reloading of software.

Non-Dell branded and Solution Provider Direct products and accessories

Problems that result from:
« External causes such as accident, abuse, misuse, or problems with electrical power
= Servicing not authorized by Dell
« Usage that is not in accordance with product instructions
« Failure to follow the product instructions or failure to perform preventive maintenance
« Problems caused by using accessories, parts, or components not supplied by Dell

Products with missing or altered Service Tags or serial numbers

Products for which Dell has not received payment

THIS WARRANTY GIVES YOU SPECIFIC LEGAL RIGHTS, AND YOU MAY ALSO HAVE OTHER RIGHTS WHICH
VARY FROM STATE TO STATE (OR JURISDICTION TO JURISDICTION). DELL'S RESPONSIBILITY FOR
MALFUNCTIONS AND DEFECTS IN HARDWARE IS LIMITED TO REPAIR AND REPLACEMENT AS SET FORTH IN
THIS WARRANTY STATEMENT. ALL EXPRESS AND IMPLIED WARRANTIES FOR THE PRODUCT, INCLUDING BUT
NOT LIMITED TO ANY IMPLIED WARRANTIES AND CONDITIONS OF MERCHANTABILITY AND FITNESS FOR A
PARTICULAR PURPOSE, ARE LIMITED IN TIME TO THE TERM OF THE LIMITED WARRANTY PERIOD REFLECTED
ON YOUR PACKING SLIP OR INVOICE. NO WARRANTIES, WHETHER EXPRESS OR IMPLIED, WILL APPLY AFTER
THE LIMITED WARRANTY PERIOD HAS EXPIRED. SOME STATES DO NOT ALLOW LIMITATIONS ON HOW LONG
AN IMPLIED WARRANTY LASTS, SO THIS LIMITATION MAY NOT APPLY TO YOU.

WE DO NOT ACCEPT LIABILITY BEYOND THE REMEDIES PROVIDED FOR IN THIS LIMITED WARRANTY OR FOR
CONSEQUENTIAL OR INCIDENTAL DAMAGES, INCLUDING, WITHOUT LIMITATION, ANY LIABILITY FOR THIRD-
PARTY CLAIMS AGAINST YOU FOR DAMAGES, FOR PRODUCTS NOT BEING AVAILABLE FOR USE, OR FOR
LOST DATA OR LOST SOFTWARE. OUR LIABILITY WILL BE NO MORE THAN THE AMOUNT YOU PAID FOR THE
PRODUCT THAT IS THE SUBJECT OF A CLAIM. THIS IS THE MAXIMUM AMOUNT FOR WHICH WE ARE
RESPONSIBLE.

SOME STATES DO NOT ALLOW THE EXCLUSION OR LIMITATION OF INCIDENTAL OR CONSEQUENTIAL
DAMAGES, SO THE ABOVE LIMITATION OR EXCLUSION MAY NOT APPLY TO YOU.

How long does this limited warranty las
This limited warranty lasts for the time period indicated on your packing slip or invoice, except for the following Dell-
branded hardware:

s Portable computer batteries carry a 1-year limited warranty.

= Projector lamps carry a 90-day limited warranty.

«  Memory carries a lifetime limited warranty.
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Monitors carry the longer of either a 3-year limited warranty or the remainder of the warranty for the Dell computer
to which the monitor will be connected.

PDAs, MP3 players, earphones, remote inline controls, and AC adapters carry a 1-year limited warranty.

Other add-on hardware carries the longer of either a 1-year fimited warranty for new parts and a 90-day limited
warranty for reconditioned parts or, for both new and reconditioned parts, the remainder of the warranty for the
Delt computer on which such parts are installed.

The limited warranty on all Dell-branded products begins on the date of the packing slip or invoice. The warranty period is
not extended if we repair or replace a warranted product or any parts. Dell may change the availability of imited
warranties, at its discretion, but any changes will not be retroactive.
tdoifl rran ice?

Before the warranty expires, please call us at the relevant number listed in the following table. Please also have your Dell
Service Tag or order number available.

Web Support: http://www.support.dell.com/ContactUs/ContactUsHome.aspx?c=us&1=en&s=gen

Government and Education Customers: 1-800-234-1430

Dell-branded Memory: 1-888-363-5160

What will Dell do?

During the 90 days of the 90-day fimited warranty and the first year of all other limited warranties: During the 80 days of
the 90-day limited warranty and the first year of all other limited warranties, we will repair any Dell-branded hardware
products retumed to us that prove to be defective in materials or workmanship. If we are not able to repair the product, we
will replace it with a comparable product that is new or refurbished.

When you contact us, we will issue a Return Material Authorization Number for you to include with your retum. You must
return the products to us in their original or equivalent packaging, prepay shipping charges, and insure the shipment or
accept the risk if the product is lost or damaged in shipment. We will retum the repaired or replacement products to you.
We will pay to ship the repaired or replaced products to you if you use an address in the United States (excluding Puerto
Rico and U.S. possessions and territories). Otherwise, we will ship the product to you freight collect.

If we determine that the problem is not covered under this warranty, we will notify you and inform you of service
alternatives that are available to you on a fee basis.

NOTE: Before you ship the product(s) to us, make sure to back up the data on the hard drive(s) and any other
storage device(s) in the product(s). Remove any confidential, proprietary, or personal information and removable
media such as floppy disks, CDs, or PC Cards. We are not responsible for any of your confidential, proprietary,
or personal information; lost or corrupted data; or damaged or lost removable media.

During the remaining years: For the remaining period of the limited warranty, we will replace any defective part with new
or refurbished parts, if we agree that it needs to be replaced. When you contact us, we will require a valid credit card
number at the time you request a replacement part, but we will not charge you for the replacement part as long as you
return the original part to us within 30 days after we ship the replacement part to you. if we do not receive the original part
within 30 days, we will charge to your credit card the then-current standard price for that part.

We will pay to ship the part to you if you use an address in the United States, (excluding Puerto Rico and U.S.
possessions and territories). Otherwise, we will ship the part freight collect. We will also include a prepaid shipping
container with each replacement part for your use in returning the replaced part to us.

NOTE: Before you replace parts, make sure to back up the data on the hard drive(s) and any other storage
device(s) in the product(s). We are not responsible for lost or corrupted data.
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If your service contract is with Dell, service will be provided to you under the terms of the service agreement. Please refer
to that contract for details on how to obtain service.

if you purchased through us a service contract with one of our third-party service providers, please refer to that contract
for details on how to obtain service.

will you fix m uct?
We use new and refurbished parts made by various manufacturers in performing warranty repairs and in building
replacement parts and systems. Refurbished parts and systems are parts or systems that have been retumed to Dell,
some of which were never used by a customer. All parts and systems are inspected and tested for quality. Replacement
parts and systems are covered for the remaining period of the limited warranty for the product you bought. Dell owns all

parts removed from repaired products.

M nsfer the limited warranty? :
Limited warranties on systems may be transferred if the current owner transfers ownership of the system and records the

transfer with us. The limited warranty on Dell-branded memory may not be transferred. You may record your transfer by

going to Dell's Web site:
If you are an Individual Home Consumer, go to www.dell.com/us/en/dhs/topics/sblopic 015 ccare.htm

if you are a Home Office, Small, Medium, Large, or Global Commercial Customer, go to
www.dell.com/us/en/biz/topics/sbtopic 5 htm
if you are a Government, Education, or Healthcare Customer, or an Individual Home Consumer who purchased

through an Employee Purchase Program, go to www.dell.com/us/en/pub/topics/sbtopic 015 ccare.htm

If you do not have Intemet access, call your customer care representative or call 1-800-624-9897.

Total Satisfaction R Poli .S.0On
Wae value our relationship with you and want to make sure that you're satisfied with your purchases. That's why we offer a

Total Satisfaction return policy for most products that you, the end-user customer, purchase directly from Dell. Under this

policy, you may retum to Dell products that you purchased directly from Dell for a credit or a refund of the purchase price

paid, less shipping and handling and applicable retum fees as follows:
New Hardware Products and Accessories: Uniess you have a separate agreement with Dell, all hardware,
accessories, peripherals, parts and unopened software still in its sealed package, excluding the products listed
below, may be returned within twenty-one (21) daTv'f from the date on the packing slip or invoice. New
PowerEdge™ , PowerConnect™ and PowerVault'™ products may be retumed within thirty (30) days from the
date on the packing slip or invoice except that new PowerEdgeT." SC servers and n series products purchased
from the Smalt and Medium Business Sales Division may only be retuned within fourteen (14) days from the date
on the packing slip or invoice. To return applications software or an operating system that has been installed by
Dell, you must retum the entire computer. A different return policy applies to nondefective products purchased
through Dell's Software and Peripherals division by customers of our Small and Medium Business divisions.
Those products may be returned within twenty-one (21) days from the date on the packing slip or invoice, buta
fifteen percent (15%) return fee will be deducted from any refund or credit. The Total Satisfaction Return Policy
and Software and Peripherals division retumn policy are not available for DelllEMC storage products, EMC-
branded products, Unisys-branded products, PowerVault™ 160T tape libraries, enterprise software, non-Dell
branded enterprise products, software and/or software licenses purchased under any type of volume purchase
agreement or any non-Dell customized hardware and/or software produci(s).

Reconditioned or Refurbished Dell-Branded Hardware Products and Parts: All reconditioned or refurbished
PowerEdge™ , PowerConnect™ and PowerVault™ products may be retumed within thirty (30) days from the date
on the packing slip or invoice. All other reconditioned or refurbished Dell-branded hardware products and parts
may be returned within fourteen (14) days of the date on the packing slip or invoice.

Page 22



How to Return: To retumn products, e-mail or call Dell customer service to receive a Credit Retum Authorization Number
within the retum policy period applicable to the product you want to retum. You must obtain a Credit Return Authorization
Number in order to retum the product. See "Contacting Dell” or "Getting Help" in your customer documentation (or .
www.dell.com/us/en/gen/contact.htmy) to find the appropriate contact information for obtaining customer assistance.

You must ship the products to Dell within five (5) days of the date that Dell issues the Credit Return Authorization Number.
You must also return the products to Dell in their original packaging, in as-new condition along with any media,
documentation, and all other items that were included in the original shipment, prepay shipping charges, and insure the
shipment or accept the risk of loss or damage during shipment.

Note: Before you ship the product(s) to us, make sure to back up the data on the hard drive(s) and any other
storage device(s) in the product(s). Remove any confidential, proprietary or personal information, removable
media, such as floppy disks, CDs, or PC Cards. We are not responsible for any of your confidential, proprietary
or personal information; lost or corrupted data; or damaged or lost removable media.

Limited Warranty for Dell-Branded Ink and Toner Cartridges (U.S. and Canada Only)

Dell Inc. warrants to the original purchaser of genuine Dell-branded toner cartridges that they will be free from defects in
material and workmanship for the life of the cartridge and that for genuine Dell-branded ink cartridges they will be free
from defects in material and workmanship for two years beginning on the date of invoice. If this product proves defective
in either material or workmanship, it will be replaced without charge during the limited warranty period if returned to Dell.
You must first call our toli-free number to get your retum authorization. In the U.S., call 1-800-822-8965; in Canada, call 1-
800-387-5757. if we are not able to replace the product because it has been discontinued or is not available, we will either
replace it with a comparable product or reimburse you for the cartridge purchase cost, at Dell's sole option. This limited
warranty does not apply to ink or toner cartridges that have been refilled, improperly stored, or due to problems resulting
from misuse, abuse, accident, neglect, mishandling, incorrect environments, or wear from ordinary use.

THIS WARRANTY GIVES YOU SPECIFIC LEGAL RIGHTS, AND YOU MAY ALSO HAVE OTHER RIGHTS WHICH
VARY FROM STATE TO STATE (OR JURISDICTION TO JURISDICTION). DELL'S RESPONSIBILITY FOR
MALFUNCTIONS AND DEFECTS IN HARDWARE IS LIMITED TO REPLACEMENT AS SET FORTH IN THIS
WARRANTY STATEMENT. FOR CANADIAN CUSTOMERS, EXCEPT FOR THE EXPRESS WARRANTIES
CONTAINED IN THIS WARRANTY STATEMENT, DELL DISCLAIMS ALL OTHER WARRANTIES AND CONDITIONS,
EXPRESS OR IMPLIED, STATUTORY OR OTHERWISE, FOR THE PRODUCT. FOR U.S. CUSTOMERS, ALL
EXPRESS AND IMPLIED WARRANTIES FOR THE PRODUCT, INCLUDING BUT NOT LIMITED TO ANY IMPLIED
WARRANTIES AND CONDITIONS OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE ARE
LIMITED IN TIME TO THE TERM OF THIS LIMITED WARRANTY. NO WARRANTIES, WHETHER EXPRESS OR
IMPLIED, WILL APPLY AFTER THE LIMITED WARRANTY PERIOD HAS EXPIRED. SOME STATES OR
JURISDICTIONS DO NOT ALLOW THE EXCLUSION OF CERTAIN IMPLIED WARRANTIES OR CONDITIONS, OR
LIMITATIONS ON HOW LONG AN IMPLIED WARRANTY OR CONDITION LASTS, SO THIS LIMITATION MAY NOT
APPLY TO YOU. THIS WARRANTY COVERAGE TERMINATES iF YOU SELL OR OTHERWISE TRANSFER THIS

PRODUCT TO ANOTHER PARTY.

DELL DOES NOT ACCEPT LIABILITY BEYOND THE REMEDIES PROVIDED FOR IN THIS LIMITED WARRANTY OR
FOR SPECIAL, INDIRECT, CONSEQUENTIAL OR INCIDENTAL DAMAGES, INCLUDING, WITHOUT LIMITATION,
ANY LIABILITY FOR THIRD-PARTY CLAIMS AGAINST YOU FOR DAMAGES, FOR PRODUCTS NOT BEING
AVAILABLE FOR USE, OR FOR LOST DATA OR LOST SOFTWARE. DELL'S LIABILITY WILL BE NO MORE THAN
THE AMOUNT YOU PAID FOR THE PRODUCT THAT IS THE SUBJECT OF A CLAIM. THIS IS THE MAXIMUM
AMOUNT FOR WHICH DELL IS RESPONSIBLE.

SOME STATES OR JURISDICTIONS DO NOT ALLOW THE EXCLUSION OR LIMITATION OF SPECIAL, INDIRECT,
INCIDENTAL OR CONSEQUENTIAL DAMAGES, SO THE ABOVE LIMITATION OR EXCLUSION MAY NOT APPLY TO

YOU.
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i nty for Deli-Branded ia (U.S Canada O
Dell warrants to you, the end-user customer, that this product will be free from defects in material and workmanship for
one year from the invoice date, if properly used and maintained. If this product proves defective in either material or
workmanship, it will be replaced without charge if retumned to Dell. You must first call our toll-free number to get your
return authorization. In the U.S., call 1-800-822-8965. In Canada, call 1-800-387-5757. If we are not able to replace the
product because it has been discontinued or is not available, we will replace it with a comparable product. This warranty
does not apply to failure of the product resulting from misuse, abuse, accident, neglect or mishandling, improperly
adjusted or maintained drives, incorrect environments or wear from ordinary use.

THIS WARRANTY GIVES YOU SPECIFIC LEGAL RIGHTS, AND YOU MAY ALSO HAVE OTHER RIGHTS WHICH
VARY FROM STATE TO STATE (OR JURISDICTION TO JURISDICTION). DELL'S RESPONSIBILITY FOR
MALFUNCTIONS AND DEFECTS IN HARDWARE IS LIMITED TO REPLACEMENT AS SET FORTH IN THIS
WARRANTY STATEMENT. FOR CANADIAN CUSTOMERS, EXCEPT FOR THE EXPRESS WARRANTIES
CONTAINED IN THIS WARRANTY STATEMENT, DELL DISCLAIMS ALL OTHER WARRANTIES AND CONDITIONS,
EXPRESS OR IMPLIED, STATUTORY OR OTHERWISE, FOR THE PRODUCT. FOR U.S. CUSTOMERS, ALL
EXPRESS AND IMPLIED WARRANTIES FOR THE PRODUCT, INCLUDING BUT NOT LIMITED TO ANY IMPLIED
WARRANTIES AND CONDITIONS OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, ARE
LIMITED IN TIME TO THE TERM OF THIS LIMITED WARRANTY. NO WARRANTIES, WHETHER EXPRESS OR
IMPLIED, WILL APPLY AFTER THE LIMITED WARRANTY PERIOD HAS EXPIRED. SOME STATES OR
JURISDICTIONS DO NOT ALLOW THE EXCLUSION OF CERTAIN IMPLIED WARRANTIES OR CONDITIONS, OR
LIMITATIONS ON HOW LONG AN IMPLIED WARRANTY OR CONDITION LASTS, SO THIS LIMITATION MAY NOT
APPLY TO YOU. THIS WARRANTY COVERAGE TERMINATES IF YOU SELL OR OTHERWISE TRANSFER THIS
PRODUCT TO ANOTHER PARTY. -

DELL DOES NOT ACCEPT LIABILITY BEYOND THE REMEDIES PROVIDED FOR IN THIS LIMITED WARRANTY OR
FOR SPECIAL, INDIRECT, CONSEQUENTIAL OR INCIDENTAL DAMAGES, INCLUDING, WITHOUT LIMITATION,
ANY LIABILITY FOR THIRD-PARTY CLAIMS AGAINST YOU FOR DAMAGES, FOR PRODUCTS NOT BEING
AVAILABLE FOR USE, OR FOR LOST DATA OR LOST SOFTWARE. DELL'S LIABILITY WILL BE NO MORE THAN
THE AMOUNT YOU PAID FOR THE PRODUCT THAT IS THE SUBJECT OF A CLAIM. THIS IS THE MAXIMUM
AMOUNT FOR WHICH DELL IS RESPONSIBLE.

SOME STATES OR JURISDICTIONS DO NOT ALLOW THE EXCLUSION OR LIMITATION OF SPECIAL, INDIRECT,
INCIDENTAL OR CONSEQUENTIAL DAMAGES, SO THE ABOVE LIMITATION OR EXCLUSION MAY NOT APPLY TO

YOU.

Page 24



EXHIBIT B - COMPLAINT RESOLUTION

Dell relies on direct feedback from customers through face-to-face, telephone, email and facsimile communication with
our dedicated account management team. Voice of the Customer is a key inifiative at Dell that allows us to maintain the
high quality of customer service that has gamered nationwide recognition. This initiative causes us to promptly review and
address every service, sales, equipment or contractual issue.

All levels of management work with our customers to ensure that we resolve issues in a timely and complete manner. An
email sent to Michael Dell is visible to every level of our company's senior management and is responded to with utmost
urgency. While the issue resolution procedures described in this section remain our preferred way of resolving customer
issues, the option of contacting Michael Dell ensures a consistent focus on the Voice of the Customer at all levels of the

company.

Dell also offers Advanced Escalation and Problem Resolution Services that exceed the standard approaches described
here (as described in Exhibit C - Value Added Services).

A. Customer Service
Dell's account team provides an escalation path for customer satisfaction issues, from the sales representative to the

director of the customer’s region.

The Dell Sales Representative (SR), currently assigned to the customer's account, is the primary point of contact for
daily business. Any issues related to configuration, pricing, quotes, or purchase orders should be communicated
initially to the SR or the Account Executive (AE) for resolution and followed up in writing via email with a copy to the
Inside Sales Manager (ISM).

Should the SR be temporarily unavailable, a backup representative will assist the customer. in the rare event that both
the SR and the designated backup are unavailable, the ISM is available to handle the issue. Path of escalation for
sales issues is as follows:

1. Sales Representative

2. Account Executive

3. Inside Sales Manager

4. Regional Sales Manager

5. Sales Director or Vice President.

if a resolution cannot be reached, the escalation process is then directed to the Public Sector General Manager, Brian
Wood.

When necessary, Dell assigns a Project Manager (PM) as a single point of contact for customized deployment and
installation. To facilitate timely response to problems during critical periods, the Dell PM will monitor the progress of
the rollout and/or installation in conjunction with the Dell Service Field PM.

All operational issues should be communicated to the PM as soon as possible. Initial communication may be emait or
telephone based on priority of the issue. All telephone communications should be followed by email documentation.
The PM will record the issue and coordinate involvement of appropriate resources to assess the issue and define an
action plan for resolution. The action plan will be communicated to the project team. The weekly progress report will
include status of issues and related action plans.

B. Equipment
Dell's reputation for industry-leading service and support starts with the high quality of our equipment. When support is
necessary, the direct model enables us to quickly respond based on specific information provided by our customers.
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This information, combined with our knowledge of equipment (as original manufacturer), ensures our premier status.
The technical support process is as follows:

1.

10.

Technical support calls are routed within Dell by use of specific 800 numbers, or service and support options from
a customized 800 number.

Technical issues are handled in the maln Technical Support queues. Calls are routed to the next available
technician. This technician gathers the required information from the caller, including the system ID (Service Tag)
number and a description of the problem. This Level One (L1) representative uses several tools and knowledge
based aids to diagnose and resolve the issue.

If the problem requires a more advanced level of support, the Level One representative consults with a Level Two
(L2) technician. The Level Two Technician uses additional tools in conjunction with their expertise to resolve
many of the issues. If the issue is not resolved by consulting with the Level Two Technician, the Level Two
Technician takes ownership of the issue for further research.

Once the Level Two Technician has exhausted the resources and has still not resolved the issue, the issue is
escalated to the International Product Support (IPS) for resolution. The IPS engineer is now responsible for
resolving the issue. The IPS engineer will work with vendors, manufacturers and engineers to resolve the issue.

The customer can utilize the Dell 800 number to receive the latest status on the service call for that specific unit.

Customer calls are placed to the Dell Technical Support group through an 800 number. When an on-site service
call is required, Dell ships the part required. A technician is dispatched to pick up the part, go to the customer’s
site, replace the defective part and ship it to Dell. Escalation procedures are built into the process to insure
response times are met.

Dell developed Dell's Product Support (DPS) for tracking all service requests and dispatching on-site engineers.
DPS is Dell's sarvice history database. The Dell Customer Service Delivery (CSD) technician can instantly see
the end-user's model number and configuration in DPS by simply asking for the 5-character service tag located
on the back of each Dell system. Armed with this information, the technician may begin any necessary
troubleshooting procedures with the end user.

DPS shows the CSD technician the complete service history of that particular PC. The CSD technician must log
entries into DPS each time there is communication with a customer, including nature of the problem and
troubleshooting steps taken. So, each call into Technical Support is documented. The CSD technician uses the
service history to determine whether a problem needs escalation or needs to be researched further.

Dell's service provider is linked into DPS, so if a problem in the field requires on-site attention, the dispatch is
seamiless.

Finally, DPS is the primary tool for diagnosing and attacking eary life failures of new products and measuring a
product's reliability.

. Billing Issues
Dell emphasizes quick response to billing issues with an immediate and concise approach:

1.

bonN

Each account with payment terms is assigned an Accounts Receivable Specialist. Billing issues can be directed

to that person

If no resolution, issues are escalated to the Accounts Receivable Team Lead

If no resolution, issues are then escalated to the Accounts Receivable Supervisor.

The next level of escalation for billing issues is the segment Controller, the most senior finance representative
associated with billing and collections.
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D. Contractual Issues
in addition to the standard mechanisms for resolving service, equipment or billing issues, Dell Public Sector maintains

a highly experienced contract management team. This team is staffed with experts who understand the unique
requirements of SLG, K-12 and HIED customers. Working as a part of the operations organization, this team provides
both first-response and point-of-escalation support.

1. First-Response
A tenet of the direct model encourages a single point of accountability. This means that while Dell

provides a documented method for responding to customer issues, every person at Dell is encouraged to take
ownership of their resolution. As an example, while the contracts team primarily exists to assure contract
compliancs, it often serves as a first-response point with customers. The contract manager listens to customers
and connects them with our streamlined customer service, equipment and billing processes. The process will
resolve the issue to the satisfaction of the customer without further engagement of the contracts team. The
contracts team often follows up to ensure the problem was solved to the customer’s satisfaction.

Contract mangers are also charged with pro-active monitoring of Dell behaviors to assure contract
compliance. This ensures that the entire delivery and support organization understands Delf’s obligations from
day ane of a new contract.

Examples of the first-response function under the current WSCA contract include

a. Answering end-customer questions about the overall WSCA program and how Dell’s offering meets their
needs under this program.

Escalating service complaints to the appropriate technical or customer service organization.

Routing equipment support questions as appropriate.

Ensuring that repeat support issues are escalated inside the product and support organizations.
Connecting customers with the appropriate billing representative and managing tools that ensure billing is
in accordance with contractual requirements.

P00

E. Point of Escalation
Some complaints are harder to resolve than others. If a customer has engaged the appropriate customer service,

equipment and billing resolution process and is dissatisfied with the results, the contract management team can act as
a level of escalation by:

1. Suppotting a customer’s unique requirements for a special project.

2. Escalating customer questions and complaints to the NASPO | WSCA Administrator.

3. Working with customers and Dell intemal resources to ensure expectations are set and met.

4. Ensuring the decisions of the NASPO | WSCA Administrator are implemented on future orders.

Contract management can be considered an administrative function. Dell’s ability to staff an industry-leading contract
management team is enhanced by the focus of this team on issues that improve overall customer experience. Active
engagement in resolving customer concerns is integral to this role. The contract management team ensures that these
concerns get to the right people inside Dell, then follows up to ensure they do not become contractual issues.
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EXHIBIT C - VALUE ADDED SERVICES
Contact the Contractor for more details on these services and their related costs.

A. Deployment Services
Dell delivers a comprehensive, end-to-end solution for deployment needs, providing improved resource utilization, a
single point of accountability and exceptional execution. Dell deployment services allow customers to focus on more
strategic projects, helping save both time and effort while reducing Total Cost of Ownership (TCO). Dell provides the
following services:
1. Custom Factory Integration
Deli's Custom Factory Integration (CF!) service provides a range of custom built, factory-installed
solutions to help eliminate installation hassles. After determining the customer’s exact needs, Dell performs the
custom configuration during the initial system build. It's a one-touch, high quality, custom integration; which
means that systems are not twice built and twice shipped. This ensures that Dell products are custom configured
fo the customer’s specification and delivered from Dell's ISO 9001-certified factory. Dell currently offers the
following CFl services:
Software Integration — Custom configuration and installation of software.
Image Management Services — A complete image deployment solution.
Hardware Integration — Installation of industry-standard hardware components.
X-Image — A client software service designed to develop, deploy and manage a hardware independent
custom image that will run across all Dell clients' systems (Optiplex, Latitude and Precision). This means
that Dell can help reduce significantly the time and cost associated with custom image management.
e. Asset Management Services
Asset Security Service
Asset Tag Service
Asset Tracking Service
f. CFI Client Support Services
Parts Replacement Program
Image Recovery Products

apoo

B. Delivery Options
All Dell systems are built to customer specifications and shipped directly to the end user. The following shipping
options are available:
1. 3-to 5-Day Ground Shipping — Most cost-effective shipping option.
2. 2-Day Shipping — Timely shipping at a reasonable price.
3. Next-Day Shipping — When delivery is critical to customer deadlines.

Dell also offers customer-selected third-party camier shipping options at the customer’s discretion and expense.

C. Custom Delivery Services
Once the systems are built, Dell can arrange a number of custom delivery services to best meet customer work

environment and staffing constraints. Delivery services are described below; each service assumes the use of a Dell-
selected carrier.

1. Inside Delivery

Single Destination Delivery

Inner Office Distribution

Unpacking of Boxes

Destination Bundle

Package Removal Bundle

saoow
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2. Scheduled Delivery Services
With scheduled delivery services, customers benefit from a predictable and/or precise delivery cycle to specific
locations. Projects may include recurring deliveries that typically involve a repetitive schedute or clearty defined
deliveries with start and end dates. Choices available include:
a Date-Specific Delivery
b. Time-Specific Delivery
c. Weekday-Specific Delivery
d After-Hours Delivery
e. Wesekend Deliveries
3. Pre-Delivery Services
Pre-delivery services are performed to prepare shipments for delivery, based on the specific receiving
environment.
Palletization
Standard Pallet
Custom Pallet
Order Consolidation
Speclfic Truck Size
Lift-Gate/Tail-Gate Service
Advance Delivery Notice
4. Destmatlon Services
a. De-Palletization

oapopow

D. Custom Installation Services
Dell has streamlined standard installation services to enable customers to easily choose the right package to meet
deployment needs, while keeping internal customer resources focused on strategic initiatives. Our installation
packages provide customers with a choice of service offerings ranging from system set up and test to comprehensive
install/de-install with user data transfer. Dell's flexibility as a result of the direct model allows custom installation
services to be designed around unique customer requirements. Whether standard or custom, Dell manages the
installation scheduling process and is the single point of accountability.
1. PCinstall
2. PC install with data transfer
3. Server and Storage Installation Service
4. Pre-install Site Configuration
5. Server and Storage Installation (with Factory-instalied NOS)
6. Server and Storage and NOS Installation
7. Basic Server Set-Up (with Factory-Installed NOS)

8. Novell ICS Basic Server Set-Up (with Factory-installed NOS)

9. Windows NT or Novell NetWare Operating System Installation

10. Server Rack Mounting

E. Standard Custom Support Services
1. Response Time
a. 7x24 Telephone Support
b. 30-Day Getting Started Help line
c. Next Business Day, Onsite Services

F. Expanded Customer Support Services
Same-Day, On-site Services
4-Hour Response Service
8-Hour Response Service
2-Hour Response Service
2-Hour Response Service, 6-Hour Repair

ao g
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2. Client Gold Technical Support
Dell's Gold Technical Support provides advanced level of technical support expertise for Dell desktops, notebooks
and workstations. Gold Technical Support combines rapid response and resolution with advanced technical
assistance and account management to give customers a single point of contact for personal system support. Key

features are:

a. Access to Dell's Gold Queue

b. Technical Account Manager (TAM) Services
c. Seamless Escalation Support

d. Quarterly Service Performance Report
3. Premier Enterprise Support
Platinum Enterprise
Gold Enterprise
Silver-Same Day Basic
Bronze Next-Business-Day (NBD) Basic
Software Sup?grt for Servers and Storage
OpenManage " Subscription Service

Y EL

G. Software Support
Dell's software support services provide toll-free priority-access aperating system support from experienced
technicians for Microsoft and Novell operating systems. We also offer extensive application support for over 100
different types of client applications.
1. Standard Software Support
2. Client Software Support
3. Advanced Software Support

H. Dell’s Premier Access — Self-Maintainer Program, Tier | and Tier Il
The Dell Premier Access Program is a service and support program designed specifically for Information Service
professionals who have technical expertise in diagnosing and servicing computer systems. With benefits like fast
access to service and service part dispatches and direct access to advanced level technical support, the Premier
Access Program helps provide the knowledge, tools and services necessary to efficiently maintain OptiPlex,
Dimension, Latitude, PowerEdge and Workstation systems.

Whether the customer supports their own Dell systems, uses a help desk to dispatch service, or contracts with others
for the maintenance of their Dell equipment, the Premier Access Program helps contain service and support costs and
provides direct access to the exact level of service and support required.

I. Keep Your Hard Drive Services
The Dell Keep Your Hard Drive services gives participants the option of retaining a failed hard drive (that is covered by
Dell warranty), while receiving a replacement hard drive. Replacement hard drives may be new or reconditioned and
supported as new. This service provides control over sensitive and confidential data contained on the hard drive and
allows customers to determine the method of disposal for the falled hard drive. Key benefits include:
1. Greater Security
2. Complete Control
3. Data Privacy

J. Training and Certification

1. Delivery Methods
a. E-leaming
b. Instructor-led
IT Professional Training
Education Professional Training
Productivity at Work Courses

dpwn
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WSCA/NASPO Contract Administration

112 Administration Building

* 50 Sherburne Avenue

St. Paul, MN 55155

in nsnta Fax: 651.297.3996
” * TTY: MN Relay Service 1.800.627.3529

MATERIALS MANAGEMENT DIVISION http://www.mmd.admin.state.mn.us

AMENDMENT NUMBER: ONE (1)
TO CONTRACT NUMBER: A63307

THIS AMENDMENT is by and between the State of Minnesota, acting through is commissioner of Administration,
for the WSCA/NASPO (“Lead State”) and Dell Marketing L.P. (Contractor).

WHEREAS, the Lead State has a Contract with the Contractor identified as No. A63307, effective September 1,
2004, through August 31, 2007, to provide direct-from-manufacturer personal computer equipment and related
devices, software and services; and

WHEREAS, Minn. Stat. § 16C.03, subd. 5, affords the commissioner of Administration, or delegate pursuant to
Minn. Stat. § 16C.03, subd. 16, the authority to amend contracts; and

WHEREAS, the terms of the Contract specifically state that: “MMD and the WSCA Directors acknowledge that with
the evolution of technology, new, emerging units and configurations will develop. Addition of these new, emerging
units to the PSS may be permitted, with the prior approval of the Contract Administrator and the WSCA Directors.
The addition of new, emerging units and configurations is at the sole discretion of the Contract Administrator,
subject only to review and approval of the WSCA Directors.”

NOW, THEREFORE, it is agree by the parties to amendment the Contract as follows:

The printer categories currently included in Band 3, Printers are: Medium Speed Laser and Desktop Laser.
The following printer categories are hereby added to Band 3, Printers:

- Multi-functional - Desktop Laser

- Multi-functional - Medium Speed Laser

- Multi-functional - High Speed Laser

This Amendment is effective beginning on May 1, 2005, or upon the date that the final required signatures are
obtained, whichever occurs later, and shall remain in effect until August 31, 2007, or until the Contract is canceled,
whichever occurs first.

Except as herein amended, the provisions of the original Contract between the parties hereto are expressly
reaffirmed and remain in full force and effect.

Intentionally Left Blank

April, 2005 Amendment Number: One (1) Page 1 of 2 Pages
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WSCA/NASPO Contract Administration

112 Administration Building

* 50 Sherburne Avenue

St. Paul, MN 55155

innesota
TTY: MN Relay Service 1.800.627.3529

MATERIALS MANAGEMENT DIVISION http://www.mmd.admin.state.mn.us

IN WITNESS WHEREOF, the parties have caused this Amendment to be duly executed intending to be bound

thereby.
1. DELL MARKETING L.P. 2. LEAD STATE
The Contractor certifies that the appropriate person(s) have MATERIALS MANAGEMENT DIVISION

executed this document on behalf of the Contractor as required
by applicable articles, bylaws, resolutions, or ordinances.

By: %\ By: E&MM&M
y. D)
Tite: /Ugzona,. (Covmeser /%/

In accordance with Minn. Stat. § 16C.03, Subd. 3.

/Z,C' / ,9 Title: Acquisition Management Specialist
. &} _
Date: Date: 5 / s, / 05/
By:
3. LEAD STATE

Title: ﬁ BTRATION
ed represeptati
Date: M
By: AT
—
Date: / 5%@
April, 2005 Amendment Number: One (1) Page 2 of 2 Pages
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AMENDMENT NUMBER: 2
TO CONTRACT NUMBER: A63307

THIS AMENDMENT is by and between the State of Minnesota, acting through is commissioner of Administration,
for the WSCA/NASPO (“Lead State”) and Dell Marketing, L.P. (Contractor).

WHEREAS, the Lead State has a Contract with the Contractor identified as No. A63307, effective September 1,
2004, through August 31, 2007, to provide direct-from-manufacturer personal computer equipment and related
devices, software and services; and

WHEREAS, Minn. Stat. § 16C.03, subd. 5, affords the commissioner of Administration, or delegate pursuant to
Minn. Stat. § 16C.03, subd. 16, the authority to amend contracts; and

WHEREAS, the terms of the Contract specifically state that the agreement may be amended upon agreement of
both parties.

NOW, THEREFORE, it is agree by the parties to amendment the Contract as follows:
The unit/configuration limit has been increased for the following bands that were part of the original RFP/Contracts:

Band 1 - Servers, to include pricing configurations for mid-range servers between $50,000 and $100,000,
including file and print servers.

Band 2 - Desktop, to include high-end workstations between $50,000 and $100,000.
Band 4 - Auxiliary Storage, including NAS, SAN, CAS, and CNS, to include pricing configurations for mid-
range storage solutions between $50,000 and $100,000,

This Amendment is effective beginning on January 1, 2006, or upon the date that the final required signatures are
obtained, whichever occurs later, and shall remain in effect until August 30, 2007, or until the Contract is canceled,
whichever occurs first.

Except as herein amended, the provisions of the original Contract between the parties hereto are expressly
reaffirmed and remain in full force and effect.

intentionally Left Blank

April, 2005 Amendment Number: 2 Page 1 of 2 Pages
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112 Administration Building
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1 St. Paul, MN 55155
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IN WITNESS WHEREOF, the parties have caused this Amendment to be duly executed intending to be bound

thereby.
1. DELL MARKETING L.P. 2. LEAD STATE
The Contractor certifies that the appropriate person(s) have MATERIALS MANAGEMENT DIVISION

executed this document on behalf of the Contractor as required
by applicable articies, bylaws, resolutions, or ordinances.

% 0

By: By: é‘iumam- M

Tite: _Nadhonal (oatmchk Magr L. -~ o
Titie: Acquisition Management Specialist

Date: / ,/ 3 / b Date: /,/ ‘;f/ﬁb

In accordance with Minn. Stat. § 16C.03, Subd. 3.

By: 3. LEAD STATE
Title: COMMISSIONER OF ADMINISTRATION

Or delegated representative.

Date: By: ,@TM& WM “a /
Date: /// ‘;// 0b

April, 2005 Amendment Number: 2 Page 2 of 2 Pages
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AMENDMENT NUMBER: 3
TO CONTRACT NUMBER: A63307

THIS AMENDMENT is by and between the State of Minnesota, acting through is commissioner of Administration,
for the WSCA/NASPO (“Lead State”) and Dell Marketing, L.P. (Contractor).

WHEREAS, the Lead State has a Contract with the Contractor identified as No. A63307, effective September 1,
2004, through August 31, 2007, to provide direct-from-manufacturer personal computer equipment and related
devices, software and services; and

WHEREAS, Minn. Stat. § 16C.03, subd. 5, affords the commissioner of Administration, or delegate pursuant to
Minn. Stat. § 16C.03, subd. 16, the authority to amend contracts; and

WHEREAS, the terms of the Contract specifically state that the agreement may be amended upon agreement of
both parties.

NOW, THEREFORE, it is agree by the parties to amendment the Contract as follows:

The following Band 6 Educational Classroom Packages have been added to the Master Price Agreement, per the
terms and conditions of the RFP that opened on October 13, 2005.
1. Configuration One - Workstation & Project Package
2. Configuration Two - Laptop, Projector, Whiteboard Package
3. Configuration Three - Travel Kit, including a laptop, portable projector, compact powered speakers,
extension power cord, power strip, and all necessary cables in a padded case.

This Amendment is effective beginning on April 7, 2006, or upon the date that the final required signatures are
obtained, whichever occurs later, and shall remain in effect until August 30, 2007, or until the Contract is canceled,
whichever occurs first.

Except as herein amended, the provisions of the original Contract between the parties hereto are expressly
reaffirmed and remain in full force and effect.

intentionally Left Blank

April, 2005 Amendment Number: 3 Page 1 of 2 Pages
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IN WITNESS WHEREOF, the parties have caused this Amendment to be duly executed intending to be bound
thereby.

1. DELL MARKETING L.P.

The Contractor certifies that the appropriate person(s) have
executed this document on behalf of the Contractor as required

by applicable articles, bylaws, resolu;rons or ordinances.

Title: DV\'\TM )\MY\O(HV
Date: l w / 0\

%1%44 L

3. LEAD STATE
Title: /7 //@//Wétg;e COMMISSIONER OF ADMINISTRATION

Or delegated representative.
Date: ‘/4//?/9/ By: ﬂ/{/ ﬂju.o/a'

Date: t-20-0b

April, 2005 Amendment Number: 3 Page 2 of 2 Pages
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AMENDMENT NUMBER: 4
TO CONTRACT NUMBER: A63307

THIS AMENDMENT is by and between the State of Minnesota, acting through is commissioner of Administration,
for the WSCA/NASPO (*Lead State”) and Deli Marketing, L.P. (Contractor).

WHEREAS, the Lead State has a Contract with the Contractor identified as No. A63307, effective September 1,
2004, through August 31, 2007, to provide direct-from-manufacturer personal computer equipment and related
devices, software and services; and

WHEREAS, Minn. Stat. § 16C.03, subd. 5, affords the commissioner of Administration, or delegate pursuant to
Minn. Stat. § 16C.03, subd. 16, the authority to amend contracts; and

WHEREAS, the terms of the Contract specifically state that the agreement may be amended upon agreement of
both parties.

NOW, THEREFORE, it is agree by the parties to amendment the Contract as follows:

Band 7 for Monitors is hereby added to the Master Price Agreement, per the terms and conditions of the RFP that
opened on September 18, 2006.

This Amendment is effective beginning on January 9, 2007, or upon the date that the final required signatures are
obtained, whichever occurs later, and shall remain in effect until August 30, 2007, or until the Contract is canceled,

whichever occurs first.

Except as herein amended, the provisions of the original Contract between the parties hereto are expressly
reaffirmed and remain in full force and effect.

Intentionally Left Blank

December, 2006 Amendment Number: 4 Page 1 of 2 Pages
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WSCA/NASPO Contract Administration
112 Administration Building
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http://mww.mmd.admin.state.mn.us

IN WITNESS WHEREOF, the parties have caused this Amendment to be duly executed intending to be bound

thereby.

1. DELL MARKETING L.P.

The Contractor certifies that the appropriate person(s) have
executed this document on behalf of the Contractor as required
by applicable articles, bylaws, resolutions, or ordinances.

Byr TN (1 8?\/\@5-7 '
TK%L Marcogr
Date: ! / a9 [ ACO 1

By: JG’MW G’ov\j/'

Tite: hyreacts Nanacee
Date: [/2‘% {0 7

2. LEAD STATE ¥ J
MATERIALS MANAGEMENT DIVISION |
In accordance with Minn. Stat. § 16C.03, Subd. 3.

By: ﬂwﬂz&' ;(/7'«44/2/:%

Title: Acquisitions Supervisor

Date: J/ 0/ o7

December, 2006

Amendment Number: 4

Page 2 of 2 Pages

.to WSCA PC Contract MN A63307 with Dell Marketing L.P.




WSCA/NASPO Contract Administration
’””gsnta 112 Adminitration Buiing
50 Sherburne Avenue

MATERIALS MANAGEMENT DIVISION St. Paul, MN 55155

Fax: 651.297.3996
TTY: MN Relay Service 1.800.627.3529

hitp://www.mmd.admin.state.mn.us

- AMENDMENT NUMBER: 5
TO CONTRACT NUMBER: A63307

THIS AMENDMENT is by and between the State of Minnesota, acting through is commissioner of Admlnlstratlon
for the WSCA/NASPO ("Lead State”) and Dell Marketrng, L.P. (Contractor). :

WHEREAS the Lead State has a Contract with the Contractor identified as No. AB3307, effectrve September 1,
2004, through August 31, 2007, to provide drrect-from-manufacturer personal computer equipment and re[ated
devices, software and services; and

WHEREAS, Minn. Stat. § 16C. 03 subd 5, affords the commissioner of Admumstraﬂon or delegate pursuant to. *
Minn. Stat. § 16C.03, subd. 16, the authority to amend contracts; and .

- WHEREAS, the terms-of the Contract specilically state that the agreement may be amended upon agreement of
both parties.

NOW, THEREFORE, it is agree by the parties to amendment the Contract as follows:

1. That Contract A63307 is extended through August 31, 2009.

This Amendment is effective beginning on September 1, 2007, or upon the date that the final required éignatures
are obtained, whichever accurs later, and shall remain in effect until August 31 2009, or until the Contract is

canceled, whichever occurs first.

Except as herein amended, the provisions of the original Contract between the parties hereto are expressly
reaffirmed and remain in full force and effect.

Intentionally Left Blank

June, 2007 Amendment Number: 5 Page 1 of 2 Pages
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WSCA/NASPO Contract Administration -
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IN WITNESS WHEREOF, the parties have caused this Amendment {o be duly executed intending to be bound

thereby.

1. DELL MARKETING L.P.
The Contracjer<ertifies that the appropriate person(s) have

. Bym/ \

Title: ( ondrvmcks Consw N\
Date: Yy |5y

yument on behalf of the Contractor as requlred

2. LEAD STATE

MATERIALS MANAGEMENT DIVISION .
{n accordanice with Minn. Stat. § 16C.08, Subd. 3.

Title: ACQUISItlonS Supervisor

Date: é / / 3/ ¢ 7

3. LEAD STATE

- COMMISSIONER OF ADMINISTRATION
Or delegated representative. :

WW

Date
Lo/ (3 JuL
Original signed
JUN 1377007
'By Brenda Willard
June, 2007 Amendment Number: 5 Page 2 of 2 Pages
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CALIFORNIA PARTICIPATING ADDENDUM
WESTERN STATES CONTRACTING ALLIANCE

COMPUTER EQUIPMENT, SOFTWARE, PERIPHERALS AND RELATED SERVICES

DELL MARKETING L.P.
MASTER PRICE AGREEMENT
A63307

1. Scope: This Participating Addendum covers the purchase of Computer Equipment, Software,
Peripherals and Related Services for all State Agencies and will include all California political
subdivisions. Depending on the contractor's award, as identified in the Master Price Agreement, the
following equipment may be covered: Computer Equipment, Software, Peripherals and Related
Services. A political subdivision is defined as any city, county, city and county, district, or other local
governmental body or corporation, including the California State Universities (CSU) and University of
California (UC) systems, K-12 schools and community colleges empowered to expend public funds.
Each political subdivision should make its own determination whether the WSCA program is consistent
with their procurement policies and regulations.

2. Changes: Changes to the terms and conditions of the signed Master Price Agreement are as follows:

a.

The California General Provisions (CAGP) Dell Marketing L.P. A63307, dated December 14,
2004 for Western States Contracting Alliance, become a part of this Participating Addendum.

The California General Provisions (CAGP) shall prevail if there is a conflict between the terms
and conditions of the contractor's WSCA State of Minnesota, Statewide Contract, packaging,
invoices, catalogs, brochures and technical data sheets.

State of Minnesota, Statewide Contract cover page, is hereby modified as follows: “Original
Award Date” changed to “Effective Date 5

DGS Termination of Contract

The State may terminate this contract at any time upon one-month prior written notice. Upon termination
or other expiration of this contract, each party will assist the other party in orderly termination of the
contract and the transfer of all assets, tangible and intangible, as may facilitate the orderly, nondisrupted
business continuation of each party. This provision shall not relieve the contractor of the obligation to
perform under any purchase order or other similar ordering document executed prior to the termination
becoming effective.

At the State’s sole option, the Department of General Services (DGS) reserves the right to invoke
negotiations pursuant to Public Contract Code Section 6611, in accordance with existing guidelines and
procedures adopted by the Department of General Services.

3. Reports & Administrative Fee: A report shall be submitted to the California Contract Administrator
for all California purchases providing the following information:

Agency Name, Purchase Order Number, Purchase Order Date, Total
Purchase Order Amount, WSCA Administrative Fee Dollar Amount, Agency
Contact Name, Agency Address, Agency Telephone Number, Total Dollars
for the quarter.

The Contractor shall submit a check, in addition to the report, payable to the State of
California, Contract Administrator for the calculated administrative fee for an amount equal to
one percent (0.01) of the sales for the quarterly period. This fee shall be included as an
adjustment to contractors WSCA pricing and not invoiced or charged to the purchasing entity.

Page 10of 3



CALIFORNIA PARTICIPATING ADDENDUM
WESTERN STATES CONTRACTING ALLIANCE
COMPUTER EQUIPMENT, SOFTWARE, PERIPHERALS AND RELATED SERVICES
DELL MARKETING L.P.
MASTER PRICE AGREEMENT
A63307

A report is due even when there is no activity. Any report that does not follow the required
format or that excludes information will be deemed incomplete. Failure to submit reports and
fees on a timely basis shall constitute grounds for suspension of this agreement. Reports and
fee delivery will be in accordance with the following schedule.

Calendar Quarter 1 (JAN 1 to MAR 31) Due APR 30
Calendar Quarter 2 (APR 1 to JUN 30) Due JUL 31
Calendar Quarter 3 (JUL 1 to SEP 30) Due OCT 31
Calendar Quarter 4 (OCT 1 to DEC 31) Due JAN 31

The administrative fee check and report should be submitted to the following address:

Theresa LeClaire
Department of General Services
Procurement Division
Multiple Award Program
707 Third Street, 2 Floor, West Sacramento, CA 95605

4. The primary state government contact for this Participating Addendum is as follows:

Department of General Services

Procurement Division

Multiple Award Program

707 Third Street, 2"° Floor, West Sacramento, CA 95605
Contact: Theresa LeClaire

E-mail: theresa.leclaire@dgs.ca.gov

Phone: (916) 375-4383

Fax: (916) 375-4663

5. The primary Dell Marketing L.P. customer contact for this Participating Addendum is as follows:
Dell Marketing L.P.

Address:

Contact:

E-Mail:

Phone:

Fax:

Page 2 of 3



CALIFORNIA PARTICIPATING ADDENDUM
WESTERN STATES CONTRACTING ALLIANCE
COMPUTER EQUIPMENT, SOFTWARE, PERIPHERALS AND RELATED SERVICES
DELL MARKETING L.P.
MASTER PRICE AGREEMENT
A63307

6. Price Agreement Number: The price agreement number for the Participating State is A63307.

The Master Price Agreement Number MUST be shown on all Purchase Orders issued against this
Agreement.

This Addendum and the Price Agreement together with its exhibits, set forth the entire agreement
between the parties with respect to the subject matter of all previous communications, representations
or agreements, whether oral or written, with respect to the subject matter hereof. Terms and
conditions inconsistent with, contrary or in addition to the terms and conditions of this Addendum and
the Price Agreement, together with its exhibits, shall not be added to or incorporated into this
Addendum or the Price Agreement and its exhibits, by any subsequent purchase order or otherwise,
and any such attempts to add or incorporate such terms and conditions are hereby rejected. The
terms and conditions of this Addendum and the Price Agreement and its exhibits shall prevail and
govern in the case of any such inconsistent or additional terms.

7. Effective Dates: This Participating Addendum shall be effective upon approval by the Department of
General Services and will continue until the Termination Date of the Master Price Agreement, unless
terminated early in accordance with the terms and conditions of the Master Price Agreement or this

Participating Addendum.

8. Servicing Subcontractors: The Contractor, at this time, will not be using subcontractors to provide
any products or services.

IN WITNESS WHEREOF, the parties have executed this Participating Addendum as of the date of
execution by both parties below.

State of California: Dell Marketing L.P.
By: By:

Name: Rita Hamilton Name:

Title: Deputy Director Title:

Date: Date:

Page 3 of 3



CALIFORNIA PARTICIPATING ADDENDUM
WESTERN STATES CONTRACTING ALLIANCE
AMENDMENT #1
COMPUTER EQUIPMENT, SOFTWARE, PERIPHERALS AND RELATED SERVICES
DELL MARKETING L.P.
MASTER PRICE AGREEMENT
A63307

Scope: This Participating Addendum covers the purchase of Computer Equipment, Software, Peripherals and
Related Services for California political subdivisions (local governments). Depending on the contractor's award, as
identified in the Master Price Agreement, the following equipment may be covered: Computer Equipment,
Software, Peripherals and Related Services. A political subdivision (local government) is defined as any city,
county, city and county, district, or other local governmental body or corporation, including the California State
Universities (CSU) and University of California (UC) systems, K-12 schools and community colleges empowered to
expend public funds. Each political subdivision (local government) should make its own determination whether the
WSCA program is consistent with their procurement policies and regulations.

STATE AGENCIES ARE RESTRICTED FROM USING THIS CONTRACT IN ACCORDANCE WITH
MANAGEMENT MEMO 05-11, EXCEPT FOR THOSE CATEGORIES NOT OFFERED UNDER CALIFORNIA
STRATEGIC SOURCING INITIATIVE (CSSI) CONTRACTS FOR IT HARDWARE: PC GOODS AND
ENTERPRISE, SERVERS AND STORAGE PRODUCTS.

Changes: Changes to the terms and conditions of the signed Master Price Agreement and Participating
Addendum are as follows:

a. State agencies with the exception of all Constitutional Officers, the University of California, the California
State University, the Lottery Commission, the Public Employees’ Retirement System, the State Teachers
Retirement System, the State Compensation Insurance Fund and other independent state entities are
restricted from using the WSCA contract for the following categories:

o  Desktop Workstation e Tape Devices
e Monitors o Disk Storage Systems (Mainframe and
e  Notebooks Open)
o PC Servers e  HP Unix-based Servers
o Printers ¢ IBM Unix-based Servers
e  Peripherals o NAS Servers
e  SAN Fabric
e  Sun Unix-based Server

b. State Agencies may use the WSCA Master Price Agreement for all other product categories and
maintenance.

c. Reports & Administrative Fee: The following paragraph is modified as follows;

The Contractor shall submit a check, in addition to the report, payable to the State of California, Contract
Administrator for the calculated administrative fee for an amount equal to one percent (0.01) of the sales for
the quarterly period. This fee shall be included as an adjustment to contractors WSCA pricing and not
invoiced or charged to the purchasing entity. The discount reduction cannot be more than the California
administrative fee. Payment of the administrative fee by Contractor shall be made to DGS irrespective of
reimbursement by each participating entity.

ALL OTHER TERMS AND CONDITIONS REMAIN THE SAME.

Page 1 of 2 8/16/2005



CALIFORNIA PARTICIPATING ADDENDUM
WESTERN STATES CONTRACTING ALLIANCE
AMENDMENT #1
COMPUTER EQUIPMENT, SOFTWARE, PERIPHERALS AND RELATED SERVICES
DELL MARKETING L.P.
MASTER PRICE AGREEMENT
A63307

This Addendum and the Price Agreement together with its exhibits and previous amendments, set forth the entire
agreement between the parties with respect to the subject matter of all previous communications, representations
or agreements, whether oral or written, with respect to the subject matter hereof. Terms and conditions
inconsistent with, contrary or in addition to the terms and conditions of this Addendum and the Price Agreement,
together with its exhibits, shall not be added to or incorporated into this Addendum or the Price Agreement and its
exhibits, by any subsequent purchase order or otherwise, and any such attempts to add or incorporate such terms
and conditions are hereby rejected. The terms and conditions of this Addendum and the Price Agreement and its
exhibits and previous amendments shall prevail and govern in the case of any such inconsistent or additional
terms.

IN WITNESS WHEREOF, the parties have executed this Participating Addendum as of the date of execution by
both parties below.

State of California: DELL MARKETING L.P.
ORIGINAL SIGNATURES ON FILE

By: By:

Name: Rita Hamilton Name:

Title: Deputy Director Title:

Date: Date:

Page 2 of 2 8/16/2005



WSCA COMPUTER EQUIPMENT, SOFTWARE, PERIPHERALS AND RELATED SERVICES 2004-2009
DELL MARKETING, L.P.

AB3307

GENERAL PROVISIONS -~ INFORMATION TECHNOLOGY

1. DEFINITIONS: The following terms shall be given the meaning
shown, unless context requires otherwise or a unique meaning is
otherwise specified.

a) "Acceptance Tests" means those tests performed during
the Performance Period which are intended to determine
compliance of Equipment and Software with the
specifications and all other Attachments incorporated herein
by reference and to determine the reliability of the
Equipment.

b) "Application Program™ means a computer program which
is intended to be executed for the purpose of performing
useful work for the user of the information being processed.
Application programs are developed or otherwise acquired
by the user of the Hardware/Software system, but they may
be supplied by the Contractor.

c) "Attachment” means a mechanical, electrical, or electronic
interconnection to the Contractor-supplied Machine or
System of Equipment, manufactured by other than the
original Equipment manufacturer, that is not connected by
the Contractor.

d) “Business entity” means any individual, business,
partnership, joint venture, corporation, S-corporation, limited
liability corporation, limited liability partnership, sole
proprietorship, joint stock company, consortium, or other
private legal entity recognized by statute.

e) “Buyer” means the State's authorized contracting official.

fy “Commercial Software” means Software developed or
regularly used that: (i) has been sold, leased, or licensed to
the general public; (ii) has been offered for sale, lease, or
license to the general public; (iii} has not been offered, sold,
leased, or licensed to the public but will be available for
commercial sale, lease, or license in time to satisfy the
delivery requirements of this Contract; or (iv) satisfies a
criterion expressed in (i), (i}, or (iii) above and would require
only minor modifications to meet the requirements of this
Contract.

g) “Contract” means this Contract or agreement (including any
purchase order), by whatever name known or in whatever
format used.

h) “Custom Software” means Software that does not meet
the definition of Commerclal Software.

iy “Contractor” means the Business Entity with whom the
State enters into this Contract. Contractor shall be
synonymous with “supplier”, “vendor” or other similar term.

i) "Data Processing Subsystem” means a complement of
Contractor-furnished individual Machines, including the
necessary controlling elements (or the functional equivalent)
and Operating Software, if any, which are acquired to
operate as an integrated group, and which are
interconnected entirely by Contractor-supplied power and/or
signal cables; e.g., direct access controller and drives, a
cluster of terminals with their controller, etc.

k) “"Data Processing System (System)" means the total
complement of Contractor-fumished Machines, including one
or more central processors (or instruction processors) and
Operating Software, which are acquired to operate as an
integrated group.

) “Deliverables” means Goods, Software, Information
Technology, telecommunications technology, and other
items (e.g. reports) to be delivered pursuant to this Contract,
including any such items furnished incident to the provision
of services.

m) "Designated CPU(s)" means for each product, if applicable,
the central processing unit of the computers or the server
unit, including any associated peripheral units. If no specific
“Designated CPU(s)” are specified on the Contract, the term
shall mean any and all CPUs located at the site specified
therein.

n) "Documentation” means nonproprietary manuals and other
printed materials necessary or useful to the State in its use
or maintenance of the Equipment or Software provided
hereunder. Manuals and other printed materials customized
for the State hereunder constitute Documentation only to the

Revision 12/14/2004 (GSPD-401IT based on August 16, 2004 standard)
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extent that such materials are described in or required by the
Statement of Work.

"Equipment”is an all-inclusive term which refers either to
individual Machines or to a complete Data Processing
System or subsystem, including its Hardware and Operating
Software (if any).

“"Equipment Fallure” is a malfunction in the Equipment,
excluding all external factors, which prevents the
accomplishment of the Equipment’s intended function(s). If
microcode or Operating Software residing in the Equipment
is necessary for the proper operation of the Equipment, a
failure of such microcode or Operating Software which
prevents the accomplishment of the Equipment's intended
functions shall be deemed to be an Equipment Failure.
"Facllity Readiness Date" means the date specified in the
Statement of Work by which the State must have the site
prepared and available for Equipment delivery and
instaliation.

“Goods” means all types of tangible personal property,
including but not limited to materials, supplies, and
Equipment (including computer and telecommunications
Equipment).

"Hardware" usually refers to computer Equipment and is
contrasted with Software. See also Equipment.

"Installation Date” means the date specified in the
Statement of Work by which the Contractor must have the
ordered Equipment ready (certified) for use by the State.
“Information Technology" includes, but is not limited to, all
electronic technology systems and services, automated
information  handling, System design and analysis,
conversion of data, computer programming, information
storage and retrieval, telecommunications which include
voice, video, and data communications, requisite System
controls, simulation, electronic commerce, and all related
interactions between people and Machines.

"Machine” means an individual unit of a Data Processing
System or subsystem, separately identified by a type and/or
model number, comprised of but not limited to mechanical,
electro-mechanical, and electronic parts, microcode, and
special features installed thereon and including any
necessary Software, e.g., central processing unit, memory
module, tape unit, card reader, etc.

“"Machine Alteration” means any change to a Contractor-
supplied Machine which is not made by the Contractor, and
which results in the Machine deviating from its physical,
mechanical, electrical, or electronic (including microcode)
design, whether or not additional devices or parts are
employed in making such change.

"Maintenance Dlagnostic Routines” means the diagnostic
programs customarily used by the Contractor to test
Equipment for proper functioning and reliability.
“Manufacturing Materials” means parts, tools, dies, jigs,
fixtures, plans, drawings, and information produced or
acquired, or rights acquired, specifically to fulfill obligations
set forth herein.

"Mean Time Between Failure (MTBF)" means the average
expected or observed time between consecutive failures in a
System or component.

"Mean Time to Repair (MTTR)" means the average
expected or observed time required to repair a System or
component and retum it to normal operation.

"Operating Software” means those routines, whether or not
identified as Program Products, that reside in the Equipment
and are required for the Equipment to perform its intended
function(s), and which interface the operator, other
Contractor-supplied programs, and user programs to the
Equipment.

"Operational Use Time" means for performance
measurement purposes, that time during which Equipment is
in actual operation by the State. For maintenance
Operational Use Time purposes, that time during which
Equipment is in actual operation and is not synonymous with
power on time.
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dd) "Performance Testing Period” means a period of time
during which the State, by appropriate tests and production
runs, evaluates the perfoomance of newly installed
Equipment and Software prior to its acceptance by the State.

ee) "Period of Maintenance Coverage” means the period of
time, as selected by the State, during which maintenance
services are provided by the Contractor for a fixed monthly
charge, as opposed to an hourly charge for services
rendered. The Period of Maintenance Coverage consists of
the Principal Period of Maintenance and any additional hours
of coverage per day, andlor increased coverage for
weekends and holidays.

ffy “Preventive Maintenance” means that malntenance,
performed on a scheduled basis by the Contractor, which is
designed to keep the Equipment in proper operating
condition.

gg) "Principal Period of Maintenance” means any nine
consecutive hours per day (usually between the hours of
7:00 a.m. and 6:00 p.m.) as selected by the State, including
an official meal period not to exceed one hour, Monday
through Friday, excluding holidays observed at the
installation.

hh) “Programming Alds"” means Contractor-supplied programs
and routines executable on the Contractors Equipment
which assists a programmer in the development of
applications including language processors, sors,
communications modules, data base management systems,
and utility routines, (tape-to-disk routines, disk-to-print
routines, etc.).

iy "Program Product” means programs, routines, subroutines,
and related items which are proprietary to the Contractor and
which are licensed to the State for its use, usually on the
basis of separately stated charges and appropriate
contractual provisions.

ji) "Remedial Maintenance” means that maintenance
performed by the Contractor which results from Equipment
(including Operating Software) failure, and which is
performed as required, i.e., on an unscheduled basis.

kk) "Site License” means for each product, the term “Site
License” shall mean the license established upon acquisition
of the applicable number of copies of such product and
payment of the applicable license fees as set forth in the
Statement of Work.

) “"Software™ means an all-inclusive term which refers to any
computer programs, routines, or subroutines supplied by the
Contractor, including Operating Software, Programming
Aids, Application Programs, and Program Products.

mm) "Software Failure”means a malfunction in the Contractor-
supplied Software, other than Operating Software, which
prevents the accomplishment of work, even though the
Equipment (including its Operating Software) may still be
capable of operating properly. For Operating Software
failure, see definition of Equipment Failure.

nn) “State” means the government of the State of California, its
employees and authorized representatives, including without
limitation any department, agency, or other unit of the
government of the State of California.

o0o) "System” means the complete collection of Hardware,
Software and services as described in this Contract,
integrated and functioning together, and performing in
accordance with this Contract.

pp) “U.S. Intellectual Property Rights” means intellectual
property rights enforceable in the United States of America,
including without limitation rights in trade secrets, copyrights,
and U.S. patents.

CONTRACT FORMATION:

a) If this Contract results from a sealed bid offered in response
to a solicitation conducted pursuant to Chapters 2
(commencing with Section 10290), 3 (commencing with
Section 12100), and 3.6 (commencing with Section 12125)
of Part 2 of Division 2 of the Public Contract Code (PCC),
then Contractor's bid is a firm offer to the State which is

10.
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accepted by the issuance of this Contract and no further
action is required by either party.

b) If this Contract results from a solicitation other than
described in paragraph a), above, Contractor's quotation or
proposal is deemed a firm offer and this Contract document
is the State’s acceptance of that offer.

c) If this Contract resulted from a joint bid, it shall be deemed
one indivisible Contract. Each such joint Contractor will be
jointly and severally liable for the performance of the entire
Contract. The State assumes no responsibility or obligation
for the division of orders or purchases among joint
Contractors.

COMPLETE INTEGRATION: This Contract, including any
documents incorporated herein by express reference, is intended
to be a complete integration and there are no prior or
contemporaneous different or additional agreements pertaining to
the subject matter of the Contract.

SEVERABILITY: The Contractor and the State agree that if any
provision of this Contract is found to be illegal or unenforceable,
such term or provision shall be deemed stricken and the
remainder of the Contract shall remain in full force and effect.
Either party having knowledge of such term or provision shall
promptly inform the other of the presumed non-applicability of
such provision.

INDEPENDENT CONTRACTOR: Contractor and the agents and
employees of Contractor, in the performance of this Contract,
shall act in an independent capacity and not as officers or
employees or agents of the State.

APPLICABLE LAW: This Contract shall be governed by and
shall be interpreted in accordance with the laws of the State of
California; venue of any action brought with regard to this
Contract shall be in Sacramento County, Sacramento, California.
The United Nations Convention on Contracts for the Intemational
Sale of Goods shall not apply to this Contract.

COMPLIANCE WITH STATUTES AND REGULATIONS:

a) Contractor warrants and certifies that in the performance of
this Contract, it will comply with all applicable statutes, rules,
regulations and orders of the United States and the State of
Califomia and agrees to indemnify the State against any
loss, cost, damage or liability by reason of the Contractor’s
violation of this provision.

b) If this Contract is in excess of $500,000, it is subject to the
requirements of the World Trade Organization (WTO)
Government Procurement Agreement (GPA).

c) To the extent that this contract falls within the scope of
Government Code Section 11135, Contractor hereby agrees
to respond to and resolve any complaint brought to its
attention, regarding accessibility of its products or services.

CONTRACTOR'S POWER AND AUTHORITY: The Contractor
warrants that it has full power and authority to grant the rights
herein granted and will hold the State harmless from and against
any loss, cost, liability, and expense (including reasonable
attorney fees) arising out of any breach of this warranty. Further,
Contractor avers that it will not enter into any arrangement with
any third party which might abridge any rights of the State under
this Contract.

ASSIGNMENT: This Contract shall not be assignable by the
Contractor in whole or in part without the written consent of the
State. For the purpose of this paragraph, State will not
unreasonably prohibit Contractor from freely assigning its right to
payment, provided that Contractor remains responsible for its
obligations hereunder.

WAIVER OF RIGHTS: Any action or inaction by the State or the
failure of the State on any occasion, to enforce any right or
provision of the Contract, shall not be construed to be a waiver by
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the State of its rights hereunder and shall not prevent the State
from enforcing such provision or right on any future occasion.
The rights and remedies of the State herein are cumulative and
are in addition to any other rights or remedies that the State may
have at law or in equity.

11. ORDER OF PRECEDENCE: In the event of any
inconsistency between this Participating Addendum and Master
Price Agreement, the following order of precedence shalf apply:

a) executed participating addendum(s);

b) theterms and conditions of the Master Price
Agreement;

c) exhibits to the Master Price Agreement;

d) the list of products and services contained in the
purchase order,;

e) the Request for Information (or similar) document; and
Contractor's Response to the Request for Information (or simitar
document).

PACKING AND SHIPMENT:

a) All Goods are to be packed in suitable containers for
protection in shipment and storage, and in accordance with
applicable specifications. Each container of a multiple
container shipment shall be identified to:
iy  show the number of the container and the total number

of containers in the shipment; and
iy the number of the container in which the packing sheet
has been enclosed.

b) Al shipments by Contractor or its subcontractors must
include packing sheets identifying: the State’s Contract
number; item number; quantity and unit of measure; part
number and description of the Goods shipped; and
appropriate evidence of inspection, if required. Goods for
different Contracts shall be listed on separate packing
sheets.

¢) Shipments must be made as specified in this Contract, as it
may be amended, or otherwise directed in writing by the
State's Transportation Management Unit within the
Department of General Services, Procurement Division.

TRANSPORTATION COSTS AND OTHER FEES OR
EXPENSES: No charge for delivery, drayage, express, parcel
post, packing, cartage, insurance, license fees, permits, cost of
bonds, or for any other purpose will be paid by the State unless
expressly included and itemized in the Contract.

a) Contractor must strictly follow Contract requirements
regarding Free on Board (F.0.B.), freight terms and routing
instructions. The State may permit use of an altemate
carrier at no additional cost to the State with advance written
authorization of the Buyer.

b) If “prepay and add” is selected, supporting freight bills are
required when over $50, unless an exact freight charge is
approved by the Transportation Management Unit within the
Department of General Services Procurement Division and a
waiver is granted.

c) On "F.O.B. Shipping Point" transactions, should any
shipments under the Contract be received by the State in a
damaged condition and any related freight loss and damage
claims filed against the carrier or carriers be wholly or
partially declined by the carrier or carriers with the inference
that damage was the resuit of the act of the shipper such as
inadequate packaging or loading or some inherent defect in
the Equipment and/or material, Contractor, on request of the
State, shall at Contractor's own expense assist the State in
establishing carmrier liability by supplying evidence that the
Equipment and/or material was properly constructed,
manufactured, packaged, and secured to withstand normal
transportation conditions.

DELIVERY: Contractor shall strictly adhere to the delivery and
completion schedules specified in this Contract. Time, if stated as
a number of days, shall mean calendar days unless otherwise

specified. The quantities specified herein are the only quantities
required. If Contractor delivers in excess of the quantities
specified herein, the State shall not be required to make any
payment for the excess Deliverables, and may return them to
Contractor at Contractor's expense or utilize any other rights
available to the State at law or in equity.

15. SUBSTITUTIONS: Substitution of Deliverables may not be
tendered without advance written consent of the Buyer.
Contractor shall not use any specification in lieu of those
contained in the Contract without written consent of the Buyer.

16. INSPECTION, ACCEPTANCE AND REJECTION:
DELETED

17. SAMPLES:

a) Samples of items may be required by the State for inspection
and specification testing and must be furnished free of
expense to the State. The samples furnished must be
identical in all respects to the products bid and/or specified in
the Contract.

b) Samples, if not destroyed by tests, may, upon request made
at the time the sample is furnished, be retumed at
Contractor's expense.

18. WARRANTY:
DELETED

19. SAFETY AND ACCIDENT PREVENTION: In performing work
under this Contract on State premises, Contractor shall conform
to any specific safety requirements contained in the Contract or as
required by law or regulation. Contractor shall take any additional
precautions as the State may reasonably require for safety and
accident prevention purposes. Any violation of such rules and
requirements, unless promptly corrected, shall be grounds for
termination of this Contract in accordance with the default
provisions hereof.

20. INSURANCE: When performing work on property in the care,
custody or control of the State, Contractor shall maintain all
commercial general liability insurance, workers’ compensation
insurance and any other insurance the State deems appropriate
under the Contract. Contractor shall fumish an insurance
certificate evidencing required insurance coverage acceptable to
the State. Upon request by the Buyer, the Contractor may be
required to have the State shown as an "additional insured” on
selected policies.

21.TERMINATION FOR NON-APPROPRIATION OF FUNDS:

a) |If the tem of this Contract extends into fiscal years
subsequent to that in which it is approved, such continuation
of the Contract is contingent on the appropriation of funds for
such purpose by the Legislature. If funds to effect such
continued payment are not appropriated, Contractor agrees
to take back any affected Deliverables furnished under this
Contract, terminate any services supplied to the State under
this Contract, and relieve the State of any further obligation
therefor.

b) STATE AGREES THAT IF PARAGRAPH a) ABOVE IS
INVOKED, DELIVERABLES SHALL BE RETURNED TO
THE CONTRACTOR IN SUBSTANTIALLY THE SAME
CONDITION IN WHICH DELIVERED TO THE STATE,
SUBJECT TO NORMAL WEAR AND TEAR. STATE
FURTHER AGREES TO PAY FOR PACKING, CRATING,
TRANSPORTATION TO CONTRACTOR'S NEAREST
FACILITY AND FOR REIMBURSEMENT TO THE
CONTRACTOR FOR EXPENSES INCURRED FOR THEIR
ASSISTANCE IN SUCH PACKING AND CRATING.

22. TERMINATION FOR THE CONVENIENCE OF THE STATE:
a) The State may terminate performance of work under this
Contract for its convenience in whole or, from time to time, in
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part, if the Department of General Services, Deputy Director
Procurement Division, or designee, determines that a
termination is in the State’s interest. The Department of
General Services, Deputy Director, Procurement Division, or
designee, shall terminate by delivering to the Contractor a
Notice of Termination specifying the extent of termination
and the effective date thereof.

b) After receipt of a Notice of Termination, and except as
directed by the State, the Contractor shall immediately
proceed with the following obligations, as applicable,
regardiess of any delay in determining or adjusting any
amounts due under this clause. The Contractor shall:

(i) Stop work as specified in the Notice of Termination.
(i) Place no further subcontracts for materials, services, or
facilities, except as necessary to complete the

continuing portion of the Contract.

(i) Terminate all subContracts to the extent they relate to
the work terminated.

(iv) Settle all outstanding liabilities and temmination

settlement proposals arising from the termination of

subcontracts;

¢) Unless otherwise set forth in the Statement of Work, if the
Contractor and the State fail to agree on the amount to be
paid because of the termination for convenience, the State
will pay the Contractor the following amounts; provided that
in no event will total payments exceed the amount payable to
the Contractor if the Contract had been fully performed:

() The Contract price for Deliverables or services
accepted by the State and not previously paid for,
adjusted for any savings on freight and other charges;
and

(i) The total of:

A) The reasonable costs incurred in the performance
of the work terminated, including initial costs and
preparatory expenses allocable thereto, but
excluding any cost attributable to Deliverables or
services paid or to be paid;

B) The reasonable cost of settling and paying
termination settlement proposals under terminated
subcontracts that are properly chargeable to the
terminated portion of the Contract; and

C) Reasonable storage, transportation,
demobilization, unamortized overhead and capital
costs, and other costs reasonably incurred by the
Contractor in winding down and terminating its
work.

d) The Contractor will use generally accepted accounting
principles, or accounting principles otherwise agreed to in
writing by the parties, and sound business practices in
determining all costs claimed, agreed to, or determined
under this clause.

TERMINATION FOR DEFAULT:

a) The State may, subject to the clause titled “Force Majeure”
and to sub-section d) below, by written notice of default to
the Contractor, terminate this Contract in whole or in part if
the Contractor fails to:

i) Deliver the Deliverables or perform the services within
the time specified in the Contract or any amendment
thereto,

ii) Make progress, so that the lack of progress endangers
performance of this Contract; or

il Perform any of the other provisions of this Contract.

b) The State’s right to terminate this Contract under sub-section
a) above, may be exercised if the failure constitutes a
material breach of this Contract and if the Contractor does
not cure such failure within the time frame stated in the
State’s cure notice, which in no event will be less than fifteen
(15) days, unless the Statement of Work calls for a shorter
period.

c) If the State temminates this Contract in whole or in part
pursuant to this Section, it may acquire, under terms and in
the manner the Buyer considers appropriate, Deliverables or

24.

25.

services similar to those terminated, and the Contractor will

be liable to the State for any excess costs for those

Deliverables and setvices, including without limitation costs

third party vendors charge far Manufacturing Materials (but

subject to the clause entitled “Limitation of Liability”).

However, the Contractor shall continue the work not

terminated.

d) If the Contract is terminated for default, the State may
require the Contractor to transfer title, or in the case of
licensed Software, license, and deliver to the State, as
directed by the Buyer, any:

() completed Deliverables,

(ii) partialty completed Deliverables, and,

(i) subject to—provisions of sub-section e€) below,
Manufacturing Materials related to the terminated
portion of this Contract. Nothing in this sub-section d)
will be construed to grant the State rights to
Deliverables that it would not have received had this
Contract been fully performed. Upon direction of the
Buyer, the Contractor shall also protect and preserve
property in its possession in which the State has an
interest.

e) The State shall pay Contract price for completed
Deliverables delivered and accepted. Unless the Statement
of Work calls for different procedures or requires no-charge
delivery of materials, the Contractor and Buyer shall attempt
to agree on the amount of payment for Manufacturing
Materials and other matenals delivered and accepted by the
State for the protection and preservation of the property;
provided that where the Contractor has billed the State for
any such materials, no additional charge will apply. Failure
to agree will constitute a dispute under the Disputes clause.
The State may withhold from these amounts any sum jt
determines to be necessary to protect the State against loss
because of outstanding liens or claims of former lien holders.

fy If, after termination, it is determined by a final ruling in
accordance with the Disputes Clause that the Contractor
was not in default, the rights and obligations of the parties
shall be the same as if the termination had been issued for
the convenience of the State.

g) The rights and remedies of the State in this clause are in
addition to any other rights and remedies provided by law or
under this Contract, and are subject to the clause titled
“Limitation of Liability.”

FORCE MAJEURE

Except for defaults of subcontractors at any tier, the Contractor

shall not be liable for any excess costs if the failure to perform the

Contract arises from causes beyond the control and without the

fault or negligence of the Contractor. Examples of such causes

include, but are not limited to:

a) Acts of God or of the public enemy, and

b) Acts of the federal or State government in either its
sovereign or contractual capacity.

If the failure to perform is caused by the default of a subcontractor

at any tier, and if the cause of the default is beyond the control of

both the Contractor and subcontractor, and without the fault or

negligence of either, the Contractor shall not be liable for any

excess costs for failure to perform, unless the subcontracted

Deliverables or services were obtainable from other sources in

sufficient time for the Contractor to meet the required delivery

schedule.

RIGHTS AND REMEDIES OF STATE FOR DEFAULT:

a) Inthe event any Deliverables fumished or services provided
by the Contractor in the performance of the Contract should
fail to conform to the requirements herein, or to the sample
submitted by the Contractor, the State may reject the same,
and it shall become the duty of the Contractor to reclaim and
remove the item promptly or to correct the performance of
services, without expense to the State, and immediately
replace all such rejected items with others conforming to the
Contract.
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b) In addition to any other rights and remedies the State may
have, the State may require Contractor, at Contractors
expense, to ship Deliverables via air freight or expedited
routing to avoid or minimize actual or potential delay if the
delay is the fault of the Contractor.

c) In the event of the termination of the Contract, either in
whole or in part, by reason of default or breach by the
Contractor, any loss or damage sustained by the State in
procuring any items which the Contractor agreed to supply
shall be bome and paid for by the Contractor.

d) The State reserves the right to offset the reasonable cost of
all damages caused to the State against any outstanding
invoices or amounts owed to Contractor or to make a claim
against the Contractor therefore.

LIMITATION OF LIABILITY:

a) Contractor's liability for damages to the State for any cause
whatsoever, and regardiess of the form of action, whether in
Contract or in tort, shall be limited to two times the Purchase
Price. For purposes of this sub-section a), “Purchase Price”
will mean the aggregate Contract price; except that, with
respect to a Contract under which muitiple purchase orders
will be issued (e.g., a Master Agreement or Multiple Award
Schedule contract), “Purchase Price” will mean the total
price of the purchase order for the Deliverable(s) or
service(s) that gave rise to the loss, such that Contractor will
have a separate limitation of liability for each purchase order.

b) The foregoing limitation of liability shall not apply (i) to liability
under the General Provisions; entitied "Patent, Copyright,
and Trade Secret Protection” or to any other liability
(including without limitation indemnification obligations) for
infingement of third party intellectual property rights; (i) to
claims covered by any specific provision herein calling for
liquidated damages; (iii) to claims ansing under provisions
herein calling for indemnification for third party claims
against the State for bodily injury to persons or damage to
real or tangible personal property caused by Contractor's
negligence or willful misconduct; or (iv) to-costs or attorney’s
fees that the State becomes entitled to recover as a
prevailing party in-any action.

c) The State’s liability for damages for any cause whatsoever,
and regardless of the form of action, whether in Contract or
in tort, shall be limited to the Purchase Price, as that term is
defined in subsection a) above. Nothing herein shall be
construed to waive or limit the State’s sovereign immunity or
any other immunity from suit provided by law.

d) In no event will either the Contractor or the State be liable for
consequential, incidental, indirect, special, or punitive
damages, even if notification has been given as to the
possibility of such damages, except (i) to the extent that
Contractor's liability for such damages is specifically set forth
in the Statement of Work or (i) to the extent that Contractor's
liability for such damages arises out of sub-section b)(j),
b)(ii), or b)(iv) above.

CONTRACTOR’S LIABILITY FOR INJURY TO PERSONS OR

DAMAGE TO PROPERTY:

a) The Contractor shall be liable for damages arising out of
injury to the person and/or damage to the property of the
State, employees of the State, persons designated by the
State for training, or any other person(s) other than agents or
employees of the Contractor, designated by the State for any
purpose, prior to, during, or subsequent to delivery,
installation, acceptance, and use of the Deliverables either at
the Contractor's site or at the State's place of business,
provided that the injury or damage was caused by the fault
or negligence of the Contractor.

b) Contractor shall not be liable for damages arising out of or
caused by an alteration or an Attachment not made or
installed by the Contractor, or for damage to alterations or
Attachments that may result from the normal operation and
maintenance of the Deliverables provided by the Contractor
during the Contract.

28.
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INDEMNIFICATION: Contractor agrees to indemnify, defend and
save harmless the State, its officers, agents and employees from
any and all third party claims, costs (including without fimitation
reasonable attomeys’ fees), and losses due to the injury or death
of any individual, or the loss or damage to any real or tangible
personal property, resulting from the willful misconduct or
negligent acts or omissions of Contractor or any of its agents,
subcontractors, employees, suppliers, laborers, or any other
person, firm, or corporation furnishing or supplying work, services,
materials, or supplies in connection with the performance of this
Contract. Such defense and payment will be conditional upon the
following:
a) The State will notify Contractor of any such claim in writing
and tender the defense thereof within a reasonable time; and
b) Contractor will have sole control of the defense of any action
on such claim and all negotiations for its settiement or
compromise; provided that (i) when substantial principles of
government or public law are involved, when litigation might
create precedent affecting future State operations or liability,
or when involvement of the State is otherwise mandated by
taw, the State may participate in such action at its own
expense with respect to attorneys’ fees and costs (but not
liability); (ii) the State will have the right to approve or
disapprove any settlement or compromise, which approval
will not unreasonably be withheld or delayed; and (jii) the
State will reasonably cooperate in the defense and in any
related settlement negotiations.

INVOICES: Unless otherwise specified, invoices shall be sent to
the address set forth herein. Invoices shall be submitted in
triplicate and shall include the Contract number; release order
number (if applicable); item number; unit price, extended item
price and invoice total amount. State sales tax and/or use tax
shall be itemized separately and added to each invoice as
applicable.

REQUIRED PAYMENT DATE: Payment will be made in
accordance with the provisions of the California Prompt Payment
Act, Government Code Section 927 et. seq. Unless expressly
exempted by statute, the Act requires State agencies to pay
properly submitted, undisputed invoices not more than 45 days
after (i) the date of acceptance of Deliverabies or performance of
services; or (i) receipt of an undisputed invoice, whichever is
later.

TAXES: Unless otherwise required by law, the State of California
is exempt from Federal excise taxes. The State will only pay for
any State or local sales or use taxes on the services rendered or
Goods supplied to the State pursuant to this Contract.

NEWLY MANUFACTURED GOODS:
DELETED

CONTRACT MODIFICATION: No amendment or variation of the
terms of this Contract shall be valid unless made in writing, signed
by the parties and approved as required. No oral understanding
or agreement not incorporated in the Contract is binding on any of
the parties.

CONFIDENTIALITY OF DATA: All financial, statistical, personal,
technical and other data and information relating to the State’s
operation which are designated confidential by the State and
made available to the Contractor in order to carry out this
Contract, or which become available to the Contractor in carrying
out this Contract, shall be protected by the Contractor from
unauthorized use and disclosure through the observance of the
same or more effective procedural requirements as are applicable
to the State. The identification of all such confidentiai data and
information as well as the State’s procedural requirements for
protection of such data and information from unauthorized use
and disclosure shall be provided by the State in writing to the
Contractor. If the methods and procedures employed by the
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Contractor for the protection of the Contractor's data and
information are deemed by the State to be adequate for the
protection of the State's confidential information, such methods
and procedures may be used, with the written consent of the
State, to carry out the intent of this paragraph. The Contractor
shall not be required under the provisions of this paragraph to
keep confidential any data or information which is or becomes
publicly available, is already rightfully in the Contractor's
possession, is independently developed by the Contractor outside
the scope of this Contract, or is rightfully obtained from third
parties.

NEWS RELEASES: Unless otherwise exempted, news releases
pertaining to this Contract shall not be made without prior written
approval of the Department of General Services.

DOCUMENTATION

a) The Contractor agrees to provide to the State, at no charge,
a number of all nonproprietary manuals and other printed
materials, as described within the Statement of Work, and
updated versions thereof, which are necessary or useful to
the State in its use of the Equipment or Software provided
hereunder. The Contractor agrees to provide additional
Documentation at prices not in excess of charges made by
the Contractor to its other customers for similar
Documentation.

If the Contractor is unable to perform maintenance or the
State desires to perform its own maintenance on Equipment
purchased under this Contract then upon written notice by
the State the Contractor will provide at Contractors then
current rates and fees adequate and reasonable assistance
including relevant Documentation to allow the State to
maintain the Equipment based on Contractor's methodology.
The Contractor agrees that the State may reproduce such
Documentation for its own use in maintaining the Equipment.
if the Contractor is unable to perform maintenance, the
Contractor agrees to license any other Contractor that the
State may have hired to maintain the Equipment to use the
above noted Documentation. The State agrees to include
the Contractor's copyright notice on any such Documentation
reproduced, in accordance with copyright instructions to be
provided by the Contractor.

b)

RIGHTS IN WORK PRODUCT:

a) Al inventions, discoveries, intellectual property, technical
communications and records originated or prepared by the
Contractor pursuant to this Contract including papers,
reports, charts, computer programs, and other
Documentation or improvements thereto, and including
Contractor's administrative communications and records
relating to this Contract (collectively, the “Work Product”),
shall be Contractor's exclusive property. The provisions of
this sub-section a) may be revised in a Statement of Work.
Software and other materials developed or otherwise
obtained by or for Contractor or its affiliates independently
of this Contract or applicable purchase order (“Pre-Existing
Materials”) do not constitute Work Product. If Contractor
creates derivative works of Pre-Existing Materials, the
elements of such derivavtive works created pursuant to this
Contract constitute Work Product, but other elements do
not. Nothing in this Section 37 will be construed to interfere
with Contractor’s or its affiliates’ ownership of Pre-Existing
Materials.

The State will have Govemment Purpose Rights to the
Work Product as Deliverable or delivered to the State
hereunder. “‘Government Purpose Rights” are the
unfimited, irrevocable, worldwide, perpetual, royaity-free,
non-exclusive rights and licenses to use, modify, reproduce,
perform, release, display, create derivative works from, and
disclose the Work Product. “Government Purpose Rights”
also include the right to release or disclose the Work
Product outside the State for any State government
purpose and to authorize recipients to use, modify,

b)

)

38.

39.

reproduce, perform, release, display, create derivative

works from, and disclose the Work Product for any State

government purpose. Such recipients of the Work Product

may include, without limitation, State Contractors, Califomia

local governments, the U.S. federal govemment, and the

State and local governments of other states. “Govemment

Purpose Rights” do not include any rights to use, modify,

reproduce, perform, release, display, create derivative

works from, or disclose the Work Product for any

commercial purpose.

The ideas, concepts, know-how, or techniques relating to

data processing, developed during the course of this

Contract by the Contractor or jointly by the Contractor and

the State may be used by either party without obligation of

notice or accounting.

This Contract shall not preclude the Contractor from
developing materials outside this Contract that are
competitive, irespective of their similarity to materials which
might be delivered to the State pursuant to this Contract.

d)

€)

PROTECTION OF PROPRIETARY SOFTWARE AND OTHER
PROPRIETARY DATA

a) State agrees that all material appropriately marked or
identified in writing as proprietary, and fumished hereunder
are provided for State’'s exclusive use for the purposes of
this Contract only. All such proprietary data shall remain the
property of the Contractor. State agrees to take all
reasonable steps to insure that such proprietary data are not
disclosed to others, without prior written consent of the
Contractor, subject to the Califomia Public Records Act.

The State will insure, prior to disposing of any media, that
any licensed materials contained thereon have been erased
or otherwise destroyed.

The State agrees that it will take appropriate action by
instruction, agreement or otherwise with its employees or
other persons permitted access to licensed software and
other proprietary data to satisfy its obligations under this
Contract with respect to use, copying, modification,
protection and security of proprietary software and other
proprietary data.

b)

©)

PATENT, COPYRIGHT AND TRADE SECRET INDEMNITY:

a) Contractor will indemnify, defend, and save harmiess the
State, its officers, agents, and employees, from any and all
third party claims, costs (including without limitation
reasonable attorneys’ fees), and losses for infringement or
violation of any U.S. intellectual Property Right by any
product or service provided hereunder. With respect to
claims arising from computer Hardware or Software
manufactured by a third party and sold by Contractor as a
reseller, Contractor will pass through to the State such
indemnity rights as it receives from such third party (“Third
Party Obligation”) and will cooperate in enforcing them;
provided that if the third party manufacturer fails to honor the
Third Party Obligation, Contractor will provide the State with
indemnity protection equal to that called for by the Third
Party Obligation, but in no event greater than that called for
in the first sentence of this Section 39a). The provisions of
the preceding sentence apply only to third party computer
Hardware or Software sold as a distinct unit and accepted by
the State.

Unless a Third Party Obligation provides otherwise, the
defense and payment obligations set forth in this Section
39a) will be conditional upon the following:

i) The State will notify Contractor of any such claim in
wiiting and tender the defense thereof within a
reasonable time; and

Contractor will have sole control of the defense of any
action on such claim and all negotiations for its
seftlement or compromise; provided that (i) when
substantial principles of govemment or public law are
involved, when litigation might create precedent affecting
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future State operations or liability, or when involvement
of the State is otherwise mandated by law, the State may
participate in such action at its own expense with respect
to attomeys’ fees and costs (but not liability); (ii) the
State will have the right to approve or disapprove any
settlement or compromise, which approval will not
unreasonably be withheld or delayed; and (jii) the State
will reasonably cooperate in the defense and in any
related settlement negotiations.

Contractor may be required to furmnish a bond to the State
against any and all loss, damage, costs, expenses, claims
and liability for patent, copyright and trade secret
infringement.
Should the Deliverables or Software, or the operation
thereof, become, or in the Contractor's opinion are likely to
become, the subject of a claim of infringement or violation of
a U.S. Intellectual Property Right, the State shall permit the
Contractor at its option and expense either to procure for the
State the right to continue using the Deliverables or
Software, or to replace or modify the same so that they
become norn-infringing. If none of these options can
reasonably be taken, or if the use of such Deliverables or
Software by the State shall be prevented by injunction, the
Contractor agrees to take back such Deliverables or
Software and make every reasonable effort to assist the
State in procuring substitute Deliverables or Software. If, in
the sole opinion of the State, the return of such infringing
Deliverables or Software makes the retention of other
Deliverables or Software acquired from the Contractor under
this Contract impractical, the State shall then have the option
of terminating such Contracts, or applicable portions thereof,
without penalty or termination charge. The Contractor agrees
to take back such Deliverables or Software and refund any
sums the State has paid Contractor less any reasonable
amount for use or damage.

The Contractor shall have no liability to the State under any

provision of this clause with respect to any claim of patent,

copyright or trade secret infringement which is based upon:

(i) The combination or utilization of Deliverables fumished
hereunder with Equipment or devices not made or
fumished by the Contractor; or,

(i) The operation of Equipment furnished by the Contractor
under the control of any Operating Software other than,
or in addition to, the current version of
Contractor-supplied Operating Software; or

(i) The modification by the State of the Equipment
fumished hereunder or of the Software; or

(iv) The combination or utilization of Software fumished
hereunder with non-contractor supplied Software.

Contractor certifies that it has appropriate systems and

controls in place to ensure that State funds will not be used

in the performance of this Contract for the acquisition,
operation or maintenance of computer Software in violation
of copyright laws.

EXAMINATION AND AUDIT: Contractor agrees that the State, or
its designated representative shall have the right to review and
copy any records and supporting Documentation pertaining to
performance of this Contract. Contractor agrees to maintain such
records for possible audit for a minimum of three (3) years after
final payment, unless a longer period of records retention is
stipulated. Contractor agrees to allow the auditor(s) access to
such records during normal business hours and to allow
interviews of any employees or others who might reasonably have
information related to such records. Further, Contractor agrees to
include a similar right of the State to audit records and interview
staff in any subcontract related to performance of this Contract.

DISPUTES:

a)

The parties shall deal in good faith and attempt to resolve
potential disputes informally. If the dispute persists,
Contractor shall submit to the Department Director or
designee a written demand for a final decision regarding the

b)

)

disposition of any dispute between the parties arising under,
related to or involving this Contract, unless the State, on its
own initiative, has already rendered such a final decision.
Contractor's written demand shall be fully supported by
factual information, and if such demand involves a cost
adjustment to the Contract, Contractor shall include with the
demand a written statement signed by an authorized person
indicating that the demand is made in good faith, that the
supporting data are accurate and complete and that the
amount requested accurately reflects the Contract
adjustment for which Contractor believes the State is liable.
If the Contractor is not satisfied with the decision of the
Department Director or designee, the Contractor may appeal
the decision to the Department of General Services, Deputy
Director, Procurement Division. In the event that this
Contract is for Information Technology Goods and/or
services, the decision may be appealed to an Executive
Committee of State and Contractor personnel.

Pending the final resolution of any dispute arising under,
related to or involving this Contract, Contractor agrees to
diligently proceed with the performance of this Contract,
including the delivery of Goods or providing of services in
accordance with the State’s instructions. Contractor’s failure
to diligently proceed in accordance with the State's
instructions shall be considered a material breach of this
Contract.

Any final decision of the State shall be expressly identified as
such, shall be in writing, and shall be signed by the
Department Director or designee or Deputy Director,
Procurement Division if an appeal was made. If the State
fails to render a final decision within 90 days after receipt of
Contractor’'s demand, it shall be deemed a final decision
adverse to Contractor's contentions. The State's final
decision shall be conclusive and binding regarding the
dispute unless Contractor commences an action in a court of
competent jurisdiction to contest such decision within 90
days following the date of the final decision or one (1) year
following the accrual of the cause of action, whichever is
later.

42. STOP WORK:

a)

b)

Revision 12/14/2004 (GSPD-401IT based on August 16, 2004 standard)

The State may, at any time, by written Stop Work Order to
the Contractor, require the Contractor to stop all, or any part,
of the work called for by this Contract for a period up to 90
days after the Stop Work Order is delivered to the
Contractor, and for any further period to which the parties
may agree. The Stop Work Order shall be specifically
identified as such and shall indicate it is issued under this
clause. Upon receipt of the Stop Work Order, the Contractor
shall immediately comply with its terms and take all
reasonable steps to minimize the incurrence of costs
allocable to the work covered by the Stop Work Order during
the period of work stoppage. Within a period of 90 days after

a Stop Work Order is delivered to the Contractor, or within

any extension of that period to which the parties shall have

agreed, the State shall either:

(i) Cancel the Stop Work Order; or

(ii) Terminate the work covered by the Stop Work Order as
provided for in the termination for default or the
termination for convenience clause of this Contract.

If a Stop Work Order issued under this clause is canceled or

the period of the Stop Work Order or any extension thereof

expires, the Contractor shall resume work. The State shall
make an equitable adjustment in the delivery schedule, the

Contract price, or both, and the Contract shall be modified, in

writing, accordingly, if:

(i) The Stop Work Order results in an increase in the time
required for, or in the Contractor's cost properly
allocable to the performance of any part of this
Contract; and

(i) The Contractor asserts its right to an equitable
adjustment within 30 days after the end of the period of
work stoppage; provided, that if the State decides the
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facts justify the action, the State may receive and act
upon a proposal submitted at any time before finai
payment under this Contract.

c) If a Stop Work Order is not canceled and the work covered
by the Stop Work Order is terminated in accordance with the
provision entitled Termination for the Convenience of the
State, the State shall allow reasonable costs resulting from
the Stop Work Order in arriving at the termination settlement.

d) The State shall not be liable to the Contractor for loss of
profits because of a Stop Work Order issued under this
clause.

. FOLLOW-ON CONTRACTS:

a) [ the Contractor or its affiliates provides Technical
Consulting and Direction (as defined below), the Contractor
and its affiliates:

() will not be awarded a subsequent Contract to supply
the service or system, or any significant component
thereof, that is used for or in connection with any
subject of such Technical Consulting and Direction; and

(i) will not act as consultant to any person or entity that
does receive a Contract described in sub-section (i).
This prohibition will continue for one (1) year after
termination of this Contract or completion of the
Technical Consulting and Direction, whichever comes
later.

b) “Technical Consulting and Direction” means services for
which the Contractor received compensation from the State
and includes:

(i) development of or assistance in the development of
work statements, specifications, solicitations, or
feasibility studies;

(i) development or design of test requirements;

(iii} evaluation of test data;

(iv) direction of or evaluation of another Contractor;

(v) provision of formal recommendations regarding the
acquisition of Information Technology products or
services; or

(vi) provisions of formal recommendations regarding any of
the above. For purposes of this Section, "affiliates” are
employees, directors, partners, joint venture
participants, parent corporations, subsidiaries, or any
other entity controlled by, controlling, or under common
control with the Contractor. Control exists when an
entity owns or directs more than fifty percent (50%) of
the outstanding shares or securities representing the
right to vote for the election of directors or other
managing authority.

c) To the extent permissible by law, the Director of the
Department of General Services, or designee, may waive the
restrictions set forth in this Section by written notice to the
Contractor if the Director determines their application would
not be in the State’s best interest. Except as prohibited by
law, the restrictions of this Section will not apply:

(i) to foliow-on advice given by vendors of commercial off-
the-shelf products, including Software and Hardware,
on the operation, integration, repair, or maintenance of
such products after sale; or

(ii) where the State has entered into a master agreement
for Software or services and the scope of work at the
time of Contract execution expressly calls for future
recommendations among the Contractor's own
products.

d) The restrictions set forth in this Section are in addition to
contlict of interest restrictions imposed on public Contractors
by Califomia law (“Conflict Laws”). In the event of any
inconsistency, such Conflict Laws override the provisions of
this Section, even if enacted after execution of this Contract,

. PRIORITY HIRING CONSIDERATIONS: If this Contract includes

services in excess of $200,000, the Contractor shall give priority
consideration in filing vacancies in positions funded by the
Contract to qualified recipients of aid under Welfare and

46.

47.

48,

Revision 12/14/2004 (GSPD-4011T based on August 16, 2004 standard)

Institutions Code Section 11200 in accordance with PCC Section
10353.

COVENANT AGAINST GRATUITIES: The Contractor warrants
that no gratuities (in the form of entertainment, gifts, or otherwise)
were offered or given by the Contractor, or any agent or
representative of the Contractor, to any officer or employee of the
State with a view toward securing the Contract or securing
favorable treatment with respect to any determinations concerning
the performance of the Contract. For breach or violation of this
warranty, the State shall have the right to terminate the Contract,
either in whole or in part, and any loss or damage sustained by
the State in procuring on the open market any items which
Contractor agreed to supply shall be borne and paid for by the
Contractor. The rights and remedies of the State provided in this
clause shall not be exclusive and are in addition to any other
rights and remedies provided by law or in equity.

NONDISCRIMINATION CLAUSE:

a) During the performance of this Contract, Contractor and its
subcontractors shall not unlawfully discriminate, harass or
allow harassment, against any employee or applicant for
employment because of sex, sexual orientation, race, color,
ancestry, religious creed, national origin, disability (including
HIV and AIDS), medical condition (cancer), age, marital
status, and denial of family care leave. Contractor and
subcontractors shall insure that the evaluation and treatment
of their employees and applicants for employment are free
from such discrimination and harassment. Contractor and
subcontractors shall comply with the provisions of the Fair
Employment and Housing Act (Government Code, Section
12990 et seq.) and the applicable regulations promulgated
thereunder (California Code of Regulations, Title 2, Section
7285.0 et seq). The applicable reguiations of the Fair
Employment and Housing Commission implementing
Government Code Section 12990 (a-f), set forth in Chapter 5
of Division 4 of Title 2 of the Califomia Code of Regulations
are incorporated into this Contract by reference and made a
part hereof as if set forth in full. Contractor and its
subcontractors shall give written notice of their obligations
under this clause to labor organizations with which they have
a collective bargaining or other agreement.

b) The Contractor shall include the nondiscrimination and
compliance provisions of this clause in all subcontracts to
perform work under the Contract.

NATIONAL LABOR RELATIONS BOARD CERTIFICATION:
Contractor swears under penalty of perjury that no more than one
final, unappealable finding of contempt of court by a federal court
has been issued against the Contractor within the immediately
preceding two-year period because of the Contractor's failure to
comply with an order of the National Labor Relations Board. This
provision is required by, and shall be construed in accordance
with, PCC Section 10296.

ASSIGNMENT OF ANTITRUST ACTIONS: Pursuant to
Govermnment Code Sections 4552, 4553, and 4554, the following
provisions are incorporated herein:

a) In submitting a bid to the State, the supplier offers and
agrees that if the bid is accepted, it wilt assign to the State all
rights, title, and interest in and to all causes of action it may
have under Section 4 of the Clayton Act (15 U.S.C. 15) or
under the Cartwright Act (Chapter 2, commencing with
Section 16700, of Part 2 of Division 7 of the Business and
Professions Code), arising from purchases of Goods,
material or other items, or services by the supplier for sale to
the State pursuant to the solicitation. Such assignment shalt
be made and become effective at the time the State tenders
final payment to the supplier.

b) If the State receives, either through judgment or settlement,
a monetary recovery for a cause of action assigned under
this chapter, the assignor shall be entitled to receive
reimbursement for actual legal costs incurred and may, upon
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demand, recover from the State any portion of the recovery,
including treble damages, attributable to overcharges that
were paid by the assignor but were not paid by the State as
part of the bid price, less the expenses incurred in obtaining
that portion of the recovery.

c) Upon demand in writing by the assignor, the assignee shall,
within one year from such demand, reassign the cause of
action assigned under this part if the assignor has been or
may have been injured by the violation of law for which the
cause of action arose and
(i) the assignee has not been injured thereby, or
(i) the assignee declines to file a court action for the cause

of action.

DRUG-FREE WORKPLACE CERTIFICATION: The Contractor
certifies under penalty of perjury under the laws of the State of
Catifornia that the Contractor will comply with the requirements of
the Drug-Free Workplace Act of 1990 (Government Code Section
8350 et seq.) and will provide a drug-free workplace by taking the
following actions:

a) Publish a statement notifying employees that uniawful
manufacture, distribution, dispensation, possession, or use
of a controlled substance is prohibited and specifying actions
to be taken against employees for violations, as required by
Government Code Section 8355(a).

b) Establish a Drug-Free Awareness Program as required by
Govemment Code Section 8355(b) to inform employees
about all of the following:

(i) the dangers of drug abuse in the workplace;

(i) the person's or organization’s policy of maintaining a
drug-free workplace;

(i) any available counseling, rehabilitation and employee
assistance programs; and,

(iv) penalties that may be imposed upon employees for
drug abuse violations.

c) Provide, as required by Government Code Section 8355(c),
that every employee who works on the proposed or resulting
Contract:

(i) will receive a copy of the company's drug-free policy
statement; and,

(i) will agree to abide by the terms of the company's
statement as a condition of employment on the
Contract.

FOUR-DIGIT DATE COMPLIANCE: Contractor warrants that it
will provide only Four-Digit Date Compliant (as defined below)
Deliverables andlor services to the State. “Four Digit Date
Compliant” Deliverables and services can accurately process,
calculate, compare, and sequence date data, including without
limitation date data arising out of or relating to leap years and
changes in centuries. This warranty and representation is subject
to the warranty terms and conditions of this Contract and does not
limit the generality of warranty obligations set forth elsewhere
herein.

SWEATFREE CODE OF CONDUCT:

a) Contractor declares under penalty of perjury that no
equipment, materials, or supplies furnished to the State
pursuant to the contract have been produced in whole or in
part by sweatshop labor, forced labor, convict Ilabor,
indentured labor under penal sanction, abusive forms of child
labor or exploitation of children in sweatshop labor, or with
the benefit of sweatshop labor, forced labor, convict labor,
indentured labor under penal sanction, abusive forms of child
labor or exploitation of children in sweatshop labor.
Contractor further declares under penalty of perjury that they
adhere to the Sweatfree Code of Conduct as set forth on the
California Department of Industrial Relations website located
at www.dir.ca.gov, and Public Contract Code Section 6108.

b) Contractor agrees to cooperate fully in providing reasonable
access to its records, documents, agents or employees, or
premises if reasonably required by authorized officials of the
State, the Department of Industrial Relations, or the

52.

53.

56.

57.

58.

Department of Justice to determine Contractor's compliance
with the requirements under paragraph (a).

RECYCLING: Contractor hereby certifies under penalty of perjury
that a percentage (0% to 100%) of the materials, Goods, supplies
offered, or products used in the performance of this Contract meet
or exceed the minimum percentage of recycled material as
defined in PCC Sections 12161 and 12200.

CHILD SUPPORT COMPLIANCE ACT: For any Contract in
excess of $100,000, the Contractor acknowiedges in accordance
with PCC Section 7110, that:

a) The Contractor recognizes the importance of child and family
support obligations and shall fully comply with all applicable
State and federal laws relating to child and family support
enforcement, including, but not limited to, disclosure of
information and compliance with earnings assignment
orders, as provided in Chapter 8 (commencing with Section
5200) of Part 5 of Division 9 of the Family Code; and

b) The Contractor, to the best of its knowledge is fully
complying with the earnings assignment orders of all
employees and is providing the names of all new employees
to the New Hire Registry maintained by the California
Employment Development Department.

AMERICANS WITH DISABILITIES ACT: Contractor assures the
State that Contractor complies with the Americans with
Disabilities Act of 1990 (42 U.S.C. 12101 et seq).

UNION ACTIVITIES: For all contracts, except fixed price

contracts of $50,000 or less, the Contractor acknowledges that:

by signing this agreement, Contractor hereby acknowtedges the
applicability of Government Code Section 16645 through Section

16649 to this agreement and agrees to the following:

a) Contractor will not assist, promote or deter union organizing
by employees performing work on a state service contract,
including a public works contract.

b) No state funds received under this agreement will be used to
assist, promote or deter union organizing.

c¢) Contractor will not, for any business conducted under this
agreement, use any state property to hold meetings with
employees or supervisors, if the purpose of such meetings is
to assist, promote or deter union organizing, unless the state
property is equally available to the general public for holding
meetings.

d) [If Contractor incurs costs, or makes expenditures to assist,
promote or deter union organizing, Contractor will maintain
records sufficient to show that no reimbursement from state
funds has been sought for these costs, and that Contractor
shall provide those records to the Attomey General upon
request.

ELECTRONIC WASTE RECYCLING ACT OF 2003: The
Contractor certifies that it complies with the requirements of the
Electronic Waste Recycling Act of 2003, Chapter 8.5, Part 3 of
Division 30, commencing with Section 42460 of the Public
Resources Code, relating to hazardous and solid waste.
Contractor shall maintain documentation and provide reasonable
access to its records and documents that evidence compliance.

USE TAX COLLECTION: In accordance with PCC Section
10295.1, Contractor certifies that it complies with the
requirements of Section 7101 of the Revenue and Taxation Code.
Contractor further certifies that it will immediately advise State of
any change in its retailer's seller's permit or certification of
registration or applicable affiliate’s seller's permit or certificate of
registration as described in subdivision (a) of PCC Section
10295.1.

EXPATRIATE CORPORATIONS: Contractor hereby declares
that it is not an expatriate corporation or subsidiary of an
expatriate corporation within the meaning of PCC Sections 10286
and 10286.1, and is eligible to contract with the State.

Page 9 of 10



WSCA COMPUTER EQUIPMENT, SOFTWARE, PERIPHERALS AND RELATED SERVICES 2004-2009
DELL MARKETING, L.P.
AB3307

GENERAL PROVISIONS - INFORMATION TECHNOLOGY

59. DOMESTIC PARTNERS: Commencing on July 1, 2004,
Contractor certifies that it is in compliance with the applicable
provisions of PCC Section 10295.3 with regard to benefits for
domestic partners.
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