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Our File No. 10093-001

Dear Honorable Supervisors and Planning Department:

We submit this letter on behalf of the appellant Syers Properties III, LLC (“Syers”) in
response to the Board of Supervisors Staff Memo dated February 8, 2011, and the letter
submitted on behalf of Armstrong Development by Amanda Monchamp dated February 24,
2011. Several statements in both the staff report and Armstrong letter are inaccurate and require
correction. Together, they provide no basis to support a determination that the proposed project
is “similar in nature” to allowed uses within the Town Center West Planned Development Plan
(“TC West Plan”), and ignore several key points raised in the appeal.

1. Planning Commission Made No Findings As Claimed in the Staff Report.

The staff report (at p. 1) purports that the Planning Commission found that the concept of
a drug store has changed over the last 15 years since the TC West Planned Development was
approved and that drug stores are “no longer locating within strip retail centers ... and are
modeled after a stand-alone convenience store.” In fact, the Planning Commission made no
findings at all. This comment came from a public speaker representing the developer who
requested the compliance determination. In no way did the Commission adopt such a position,
nor are these sweeping statements supported whatsoever.

Further, in the original consistency finding, the planning staff member who made the
determination (rather than the planning director as required) only determined that a drug store
was not among the listed uses in the TC West Development Plan, but — without citing any
evidence in support — concluded it was similar in nature to the permitted uses.

While the TC West Plan states that the planning director can make a finding of
. consistency in an appropriate situation, this is not such a situation. Here, there is a request to
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dramatically expand the allowed uses for TC West without any basis and without processing an
amendment or seeking a variance. This request — to allow major retailers selling general
merchandise in TC West rather than the limited support retail permitted under the Plan —
implicates important determinations of policy; notably, does the County want to allow competing
anchor tenants — like a drug store or supermarket — in TC West to compete and cannibalize sales
from the approved retail hub that is Town Center East?

This project, if approved, opens the door to the installation of at least three more similar
uses of a similar size in TC West. If the County approves a drug store on the basis that it sells a
few items that are sold by the permitted retail uses, then it cannot possibly deny a supermarket or
any other retail use so long as it includes some items sold by the listed retail uses. Establishment
of such a low bar is contrary to the intent of the adopted Plan and constitutes an abuse of
discretion. Such a change, if desired, can only be legally approved by processing a major
amendment to the Plan including the required public hearing and process.

2. A Drug Store Was a Known Use When the TC West Plan Was Approved and

Its Exclusion Was Intentional.

A finding that drug stores are designed differently, even if it were made, would be
irrelevant to any consistency determination. There is nothing in the underlying TC West Plan
documents which specifies any size for any one kind of retail use (other than an overall cap on
total retail square footage). However, what the list of approved “ancillary” uses in “support of”
the dominating business park uses clearly omits are general merchandise uses which were
commonly known to exist when the TC West Plan was approved, such as a convenience market,
drug store and supermarket. These uses were specifically permitted for TC East. Had a drug
store, a mini-mart, a liquor store, or even a general merchandise store, been an allowed use for
TC West, it would have been so specified as it was in TC East.

Drug stores of many sizes and configurations existed long before and after the approval
of the TC West development plan. They were a commonly known use in 1995, as evidenced by
their specific inclusion in the TC East Development Plan. Clearly, had the intent been to include
a drug store use in TC West, it could have and would have been included in the listed uses. The
reason for its exclusion is obvious: a drug store is not an “ancillary” support retail use like those
permitted TC West retail uses.

Further, there is nothing unprecedented about the proposed drug store, other than it is
purportedly the preferred prototype of the applicant CVS/pharmacy, and that it is dissimilar to
the limited retail approved for TC West.

The language that both the staff report and the Armstrong letter cite regarding TC West
responding to changing markets and conditjons is contained not in the plan itself but in the 1995
Negative Declaration (at pages 10-14) and is taken out of context. That discussion, not
surprisingly, relates to the light industrial and manufacturing uses that comprise 96 percent of the
TC West Plan area and was the focus of the environmental review. (See, e.g., page 12 of the TC
West Environmental Evaluation, finding “the proposed research development or light
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manufacturing uses proposed in the development as being consistent with the zoning and specific
plan” and not mentioning retail uses at all.)

3. The Town Center East and West Are Related Developments and Must Be
Construed Together.

Both the staff report and Armstrong letter claim that TC West is a stand-alone
development and therefore it was not error to ignore the TC East approvals. In fact, the staff
report goes so far to call TC East “irrelevant.” This statement is astounding coming from a
planning department, i.e. to suggest it should ignore any other related planning approvals. While
the two neighboring areas could have been developed separately, they were not which is why
both the TC West and TC East Plan refer to each other and say that they are “distinct yet
complimentary” developments. (See Syers Appeal letter at pp. 2-3.) Any contrary conclusion
conflicts with the development history and intent behind the Plans. It is undisputed that both
Plans were developed together by the same group of investors, spearheaded by The Mansour
Company and processed in the same time frame and pursuant to the same specific plan.

Most important, as noted in Syers’ appeal, both Plans cross-reference each other noting
that they are “complimentary” and have distinct but complimentary purposes. (See Syers Appeal
letter at pp. 2-3 and Exhibits 2 and 3 thereto [excerpts of the TC West and TC East Design
Guidelines and Development Standards].) This language confirms that they were not to be in
competition with one another and took each other into account. It also provides the obvious
reason that general retail was approved and enumerated for TC East while office, manufacturing
and light industry with only limited specific types of retail was identified for in TC West.

Hence, the kind of support services allowed in TC West were subordinate to the purposes of
office use, and the area was not to be a platform for the same kind of major retail services
designated for TC East.

4. The Proposed Project Is Not Similar In Nature To Permitted Uses.

Both the staff report and Armstrong confuse size with use in searching for support for the
consistency determination. The issue here is not the size of the proposed store, but the use.
Nothing in the list of allowed or suggested uses describes an “anchor”, “department store”,
supermarket, drugstore, pharmacy, convenience market, etc. The absence of these types of uses
is significant because these were known common retail uses which could have been listed if they
were to be uses allowed within the TC West area.

The argument that a proposed use becomes “similar in nature” when it includes or
aggregates certain products sold by permitted uses is not supported since it sets up an untenable
precedent that removes virtually any limit to what kind of retail use would be allowed. Such a
determination is clearly contrary to the letter and spirit of the adopted plan. This is true for
several reasons.

First, Armstrong cites the short list of allowed uses under the TC West Plan then asserts
that the proposed CVS/pharmacy will include consistent commercial uses such as the “sale” of
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certain enumerated items. However, the proposed “uses” in the underlying documents did not
list a pharmacy, a liquor store, or a general merchandise store, etc. The uses listed were in the
nature of limitations, because there was no general retail or merchandising stores listed. If the
County allows the CVS use, there would be no limit in the future because, for example, a grocery
store (which is also not listed) sells “food”, newspapers, and magazines. In fact, under
Armstrong’s theory, a car wash that sells magazine and snacks would be an allowed use, as
would a Home Depot that sells flowers, etc.

A far more reasonable and supportable interpretation is that the uses listed in the TC
West Plan are stores whose primary purpose was enumerated — or could have been enumerated
— at the time the plan was adopted, if it were a purpose then known. The TC West Plan could
have easily said a store that sells any of the listed products in any quantity are similar in nature,
but it does not. Clearly, the exclusion of drug store, supermarket and other generalized major
anchor type stores is simply not “consistent” with the specialized store uses contemplated as a
support for the office/industrial park.

Additionally, there is nothing “similar” between a general merchandise store and one that
specializes in stationery, or office supplies, etc. The fact that Armstrong claims that the
proposed CVS “will not sell general merchandise” (Armstrong letter at p. 16), does not help its
cause. There are at least two problems with this statement. First, nothing in any of the permit
applications for this project (or prospective permits themselves) contain this limitation, nor has
such a commitment been made to the County. In short, this statement is nothing more than an
empty, unenforceable promise. Worse, it is demonstrably false.

The objective fact is that the proposed CVS could carry any products typically associated
with drug stores which includes, as is evident to anyone, general merchandise. One need only
look at the CVS/pharmacy website, to see that it does in fact carry wide variety of general
merchandise. (See Exhibit 1 hereto.) Further, similarly-sized CVS stores to the one proposed
(such as the one located at 2790 East Bidwell Street in Folsom, which includes a drive-through)
advertises general merchandise including toys, home decoration products, photo equipment,
DVDs, toiletries, etc. in far greater amounts than office supplies, flowers or stationary that
Armstrong and staff claim make it “similar in nature” to the permitted uses. (See Exhibit 2
hereto [advertising flyer for Folsom location].)

5. The Proposed Project Conflicts With the General Plan and Cannot Be
Legally Approved Barring an Amendment.

As noted in the appeal, both the County and the applicant admit that the General Plan
land use designation and zoning are inconsistent with the proposed use, i.e. a portion of the site is
designated and zoned as research and development.

It is elementary that any decision by a city or county affecting land use and development
must be consistent with the general plan. See Citizens of Goleta Valley v. Board of Supervisors
(1990) 52 Cal. 3d 553, 570; Families Unafraid to Uphold Rural El Dorado County v. County of
El Dorado (1998) 62 Cal.App.4th 1332, 1341-42. In fact, any subordinate land use action that is
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not consistent with the county’s current general plan is “invalid” at the time it is passed. Lesher
Communications, Inc. v. City of Walnut Creek (1990) 52 Cal. 3d 531, 544. General Plan and
zoning amendments must be done pursuant to state law.

The County General Plan clearly recognizes this fact as well and prohibits the granting of
any permit that is inconsistent with the land use designation. Policy 2.2.5.20 states that “[a]il
building permits shall be consistent with the land uses described in the land use designation
established for the site, as provided in Policy 2.2.1.2 and set forth on Figure LU-1.” See also Policy
2.2.5.2 (“No approvals shall be granted unless a finding is made that the project or permit is
consistent with the General Plan.”)!

In addition, the proposed retail use represents a “major” change to the TC West Plan
since it is contrary to the intent of the development plan (specifying that only limited, ancillary
support retail uses be allowed), and allows a previously unpermitted use that is not “similar in
nature” to the permitted uses. (See Ordinance Code section 17.04.070.) Such a change must be
processed as required under the zoning code, including the requisite notice, public hearing and
planning commission approval.

. Armstrong and staff attempt to convince the Board that the proposal should be approved

~ in order to accommodate CVS’s preferred store prototype and because of the construction of a

competing Walgreens on the north side of Highway 50. This appeal does not dispute CVS’s
desire to pursue a particular business strategy, but the County’s approved plans should not be
distorted in order to accommodate such desires. Rather, CVS may apply for an amendment to
the TC West plan if it wants to install a use, like a drug store, that is not “similar in nature” to the
approved uses. The point is not whether the County wants to keep CVS as a tenant at Town
Center East, but whether the County would ultimately support cannibalizing the planned retail
area to support a general merchandise and major retail uses in TC West.

6. Staff and CVS Claim the Proposed Store Is Similar to a Convenience Store.

Both the staff report (at p. 2) and the Armstrong letter (at pp. 3, 6, 15) claim that the
proposed store is more in the nature of a convenience market than a traditional drug store. These
statements, rather than provide support for the approval, undermine it.

A. Convenience Market Is Not a Permitted Use in TC West.

First, neither a convenience market nor anything similar is listed among the permitted
uses in TC West. However, like a drug store, supermarket and other general retail uses, “variety
store” and “mini-mart” are expressly listed as allowed retail uses in the TC East Development
Plan. (See Syers Appeal, Exhibit C and Exhibit 3 thereto at pp. 3, 6.) Therefore, even if one

' Further, the permitted uses in the R&D Zone do not include a drug store. (Ordinance Code
section 17.35.020.)
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believes that a CVS/pharmacy is nothing more than a convenience market, it would not support a
conclusion that it is allowed in TC West.

B. The Project Fails to Comply with CEQA.

If, as both staff and Armstrong claim, the proposed store is really akin to a convenience
store then it would need to have been analyzed as such from an environmental perspective in the
Negative Declaration and Traffic Study that both claim support approval.

However, the 1995 Traffic Study (attached as Exhibit A to the Armstrong letter) is
inadequate to support the project. That study, which relied on the L.T.E.’s Trip Generation
Manual, estimated the PM trip rate in Planning Area E as 9.61 trips per 1,000 square feet. (See
Traffic Study at p. 5.) This rate is well below rates used in the I.T.E. Manual for drug stores.
(See Exhibit 3 attached hereto, ITE Trip General Rate PM Peak Hour, listing a Pharmacy/Drug
Store with Drive-Through at 10.35 trips per 1,000 square feet.)

However, the difference between the rate used in the traffic study and negative
declaration and the appropriate rate for a 24-hour convenience market is far more dramatic. The
L. T.E. trip rate for that type of convenience market is 52.41 trips per 1,000 square teet — over
500% higher than the rate used in the traffic study. (See Exhibit 3). 2

Thus, even if none of the other 20,000 square feet of retail were developed, the traffic
count for a 15,000 square foot convenience store (as staff and the Armstrong purport the project
to be) is more than double what the traffic study calculated for 35,000 square feet of retail use.
(786 trips compared to 336). As such, the traffic study relied on by the County is inadequate to
constitute compliance under CEQA.

Further, that Traffic Study only looked at the traffic intersections internal to project and
did not examine impacts at the White Rock/Latrobe road intersection. (See Traffic Study at p. 7)

In addition, the County cannot rely on the now 20-year old EIR done for the El Dorado
Hills Specific Plan as the County admits it did not include all of the property that is included in-
the subject parcel in the specific plan and the EIR. As such, Public Resources Code section
21166 is not applicable, not to mention that the EIR and 16-year-old negative declaration have
outlived their useful life. In addition, since the proposal would make changes to the previously
approved project additional CEQA review is required as explained in Syers’ Appeal letter (at p.
7). As explained therein, the County’s determination to allow a qualitatively different retail use
(and open the door to other such uses) is clearly a discretionary decision that is at odds with the
approved TC West Plan.

2 Armstrong’s letter incorrectly focuses on retail square footage rather than the type of retail
usage which results in traffic generation figures.
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Further, additional projects, such as the retail center developed on the southeast corner of
Latrobe and White Rock Roads, have been developed in the time since the EIR and negative
declaration were approved, thus there has been a change in circumstances. Last, none of the
prior documents take into account impacts of global climate change as required under CEQA.

7. Other Inaccuracies.

The Armstrong letter claims (at p. 5) that there have not been a number of consistency
determinations in the life of the TC West Development Plan. This is incorrect and not
surprisingly they cite no such determinations. However, in one relevant instance described in
Syers appeal letter, the planning department and planning commission rejected a proposal by
Mansour for a Home Depot as being similar in nature even though a Home Depot, like the CVS
sells magazines, flowers, paper products and often includes food sales in the front of stores. In
other words, there are no prior consistency determinations for TC West that set a precedent for
the one at issue here, the opposite is true.

Finally, the Armstrong letter claims without any support that Syers’ application to
accommodate a 15,000 square foot drug store pad with a drive through in Town Center East is
somehow “suspicious.” In truth, such an application is wholly consistent with approvals for TC
East and would accommodate the proposed use at issue.

Conclusion

For the reasons stated herein, as well as those set forth in the appeal, we respectfully ask
the Board of Supervisors to grant the appeal and find that a drug store is not a permitted use
pursuant to the TC West Development Plan.

Very truly yours,
MORGAN MILLER BLAIR
/

ol Uil pse
TODD A. WILLIAMS

TAW:st
Attachments
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EXHIBIT 3



INSTITUTE OF TRANSPORTATION ENGINEERS
TRIP GENERATION RATE (PM Peak Hour)

(Trip Genesation Manual, 8th Edition)

Trips Per Trips Per
Coda Descripion Unit of Measure Unit Cods Description Uritof Ideasure Urit
A i ‘ #] | 432 Golf Diving Ranpa Tees / Driving Posiione ~ 1.25
30 Tmck Tarmmal 413 Batfng Cagss Cages 2.22
a0 Park nnd Rida Lot with Bus Semce 435 Hulé-Puipose Recienfonal Fackity Acres 5.97
; ! 437 _Baowling Alley 1.000 SF 3.54
General nghl tchig frinl 441 Live Theaier Sanlp 0,02
120 Gureral Heavy Industrial . 443 Wovie Thaater 'without Matinee 1,000 SF 5.16
130  Incuefrial Park 1,000 SF 088 444 Hlovie Thealer with Matnee 1,000 §F 380
140  Marutaciuring 1,000 5F Q.73 445 Muliplex Movie Theater 1.000 5F 4.81
150 Wars housing 1,000 §F 032 452 Horse Race Track Acren 430 Y
151  Mini-Warehouge 1.000 6F 0.26 | 454 Dop Race Trach Athardarge Capacity 0.15
I.‘JZ High-Cube Yarehouse 1,000 SF 0.10 460 Arena Acres 333 |
, m} Utlites 10005 F 0.76 473 Cusino/ Video Lotery Eafablishment 1005 §F 13.43
AES AL S i TR { 480 Amusement Park Acres 3.95
210 ﬁlgﬂ -Family Delachad Houalng Diwelling Units 1.01 [ 488 Boccer Compiex Fields 20.87
220 riment Dwelling Units 0.62 | 480 Tennia Courts Caourts 3.68
230 Residentisl Condomirium / Townhouse Dwelling Uniis 0.52 491 Racquat/ Tarns Club Courts’ 335
940 Mobile Home Park Dweling Units 058 | (482 Hestth/ Finess Club 1000SF 353
251 Sanior Adult Housirgg - Detached Rwelling Unit 0.27 483 Alhlallc Club 1,000 5F 5.56
252 Senior-Adull Houginyg - Altached Dwelling Units 016 495_ Racreatiorat Communi Gerrter 1,000 SF 145
231 _Gargpegala Care Facillty Dwelling Unita 0317 [ AT TIONALL X s Py
254 Assisted tiving Beds 0.22 52!.'! Elemen:s.ly s:hnui 1,000 SF 121
irui | 522 Middle Schodl f Jurier Hinh Schoal 1.000 5F .19
X i 530 High Schoo! 1.000 BF 087 |
310  Hoilsl 38 Private S_G_hDol {K-12 Shudsnta o017 I
(320 _Matel 540 _Junior / Com muniy Collage 1,000 SF 254
330 Fesart Holel 580 Church 1,000 5F .b5s
REATIGNAL = 585 Daycara Center 1,000 §F 1246
411  Gity Park 5868 Cametery Acres 0.84
412  Counly Park 571 Prison 1,000 SF 291
413  Stals Park ! 500  Litwary 1,000 SF 130
414 Beach Fark _ Acfas 130
416 Campground / Recraaton Vehigle Park Camp Bites 047
417 HRegonal Park Acraz 0.20 00 - K
420 Marina Berths 0.10 | 520 Numng Home 1,000 SF 074 1
430 Gl Cowrge Acles 030_| [60 Cinic_ 1,000 SF 518 |
431 Miniatsre Golf Courge Holeg 033 [ 640 Animal Hospilal / Velerinary Clinic 1.000 SF 472 |

11-0155 L.30



Trips Par Trips Per |
Coxla I:Iescripion Uit ot Measure Unit Code Description Urit of Measure Urit
s 7| {878 Apparel sire 7,000 SF 383 |
?10 Ganeral Cifice Buidng 1000 5F 149 479 Aris and Gralt § tore 1.000 5F 6.21
714 Corporate Headguarters Building 1.000 §F 1.40 880 Pharmacy / Drugstore without Drive- 1,000 SF B42
715 Single Tenant Office Baildng 1,000 §F 1.73 Through Window ' -
720 Medical-Dentl Ofiice Building 1,000 5F 348 8a1 Pharsmacy f Drugskore with Drive-Through 1.000 SF 1035
730 GSovernment Olice Building 3.000 SF 1.21 Wirdow ’ ——
732 Uniled Siaiss Post Office 1.000 SF 132 890 Fumilure Skwe 1.00D 5F 0.45
7231 Government Otéce Complex 1,000 §F 285 886  Video Hentif Store 1,000 SF 13.60
750 Office Park 1,000 SF 1.48 5 i
760 Reosearch and Development Cenler 1000 8F 1.07 g1t Wallc-in Gank 1.000 5F 1213
770 Business Park 1000SF 1.20 212 Drive-in Bark 1000 SF 2582
RETAIL: 2 i ; AR ; .925 Drinking Place 600 5F 11.34
#12 Hurldng Ma!enala 2rd Lumber Sln'é 1.000 SF 449 931 Cunfity Restaurant 1.00D SF 7.49
813 Frae-5tanding Diacount Superstoes 1,000 8F 481 932 High-Turnover {Sit-Down) Restswrani $.000 5F 11.15
814 Specialty Retil Center 1.000 SF 2.7 Fast Food Restayrant without Orive- $.000 SF 28.15
815 _ Free Standing Discount Stve 1.000 SF 500 Throuah Wirdon ' T
816 _Hardware / Paint Store 1,000 SF 484 Faat Food Restaurant with Drive-T lrough
817  MNursery (Gardan Center) 1.000 §F 3.80 834 Yardos 1.000 SF 33.84
818 Nursary (W holesale) 1,000 §F 5.17 s Fast Food Redburant with Drive-T rough 1,000 SF 153.85
820 §hopping Cenler 1000 8F 378 Window and Ho Indaor Saaiing ' e
821  Faciory Culat Center 1.000 5F 228 Collze / Dorul §hop without Drive-Through
841 _New Car Sales 1000 5F 259 D6 sindow 1.000 5F 40.75
§43  Aulomobiie Pare Saics 1,000 8F 5498 Coffee / Dorut Shop with Drive-T lrough
G368 Tire Store 1,000 6F 375 B7 wirdow 1,000 SF 429
850  Supermarket 1,000 §F 10.5¢ oig Coffae / Dorwt Shop with Drive-Through £.000 SF 75
851 Convanierce Markel (Open 24 Hours) D00 SF 52.41 Window and No Indoor Sealing i
852 _ Coverience Warksl (Open 15-16 Hours) D00 SF 3457 gqp Bread!Dorut/ Bagel §hap with Drive- 1,000 SF 10.56
851 Conveniance Markat with Gasdine Pumps 000 SF 55,60 Through Window ! i
854  Digcount Supermarket 1,000 6F 8.90 941 Quick Lubricafion vehicle §hop Sepvice Bays 5.19
| 857 Discount Club 000 SF 4.24 942 Awiomokbite Care Cenier 1,000 SF 3.38
860 Wholesale Markel D00 5F 0.88 843-  Automobile Parts and Service Genber 1,000 5F 4.48
881 . Sparting Gonds Supersiore LSOO SF 3.10 944 . Gasoling ; Sarvice Staton Fualing Postiona 13.87
852 _Home Improvement Supersiore 1,000 §F 237 Gagoling / Service §alion with . .
663 Elackorice Sugerawraa GO0 SF 450 NS Conwenience Market Fueling Positians 1338
864 Toy/ Childrerds Supersiors- QU0 SF 4.00 Giascling / Sarvice Station with -
868 Pst Supply Superslore 1.000 §F ] Converience Marketand Car Wash Fueling Posifans 13.84
867 Office Supply Supersioe 000 §F 1.40 { 947 Gelt Service Car Wash Stalls 564 ]
875 Departwient Blove 1,000 §F 1.78 | 948 Automatsd Car Wash 1.000 5F 1412 |

Note: All land uses in the 800 and 900 seriee are entilled to a

"paesby" trip vaduction of 60% if lees than 50,000 #Zora

reduction of 40% if equal to or greater than 50,000 #*

* Approximated by 10% ot Weekday average rate.
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