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Letter Regarding Bid Protest
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LSELLY WALLACE
' AT LA

295-2455
October 28, 2009 W

Janel Gifford

Office Ungincer

El Dorado County Transportation Department
244] Headington Rosad

Placerville. Ca 95667

Re: Bid Protest
US SQ/Missouri Flat Road Intérchange [mprovements- Phase 1B
Contract No. 71336 (Contract™)

Dear Mg Giffoed:

| am the attorney for Nehemiah Construction Inc. (“™NCT™). NCI submitted the third
lowest monetary bid on the above referenced Contract. NCI hereby submits its protest to
the award of this Contract to the apparent low bidder, DeSilva Gates / Viking a joint
veniure and to the apparent second low bidder, C.C. Meyers, Inc.

For the reasons stated below the County of El Dorado (“The County™) must find that the
bids of DeSilva Gates/Viking, a joint venture and C.C. Meyers, Inc. are nonresponsive
and must be rejecied for failing 1o show a good farth effort in aftaining the prescribed
underutilized dissdvantage business enterprise (“UDBE™) goals for this Contract.

Om page N-3 of the Notice to Bidders, the County asserts the 7.3 percent Comtract goal
for UDBE participation. The County then clarifies this goal af pre-bid meeting as stated
in the October 2, 2009 Response to Bidders' [nquinries No. 2, item 3, states that “bidders
must submit 8 UDBE commitment form {exhibit 15-G(1) sbowing that the goal was
meet and attech written evidence (e.g. copy of quote) that the UDBE(s) acknowlcdges
participation”. In addition, page 15 of the proposal, states that the bidder shall submit a
pood faith effort 1o protect their eligibility in case there is a “mistake™ with the UDBE"s
certification or if the bidder makes a mathematical error. This clanfication makes 1t clear
that it is non-responsive for a bidder 1o submit a 15-Gi[ 1] that does not meet the goal.

Neither DeSilva GatesViking I'V noe C.C. Myers, Ine. submitted a form [5G |
showing they met the 7.3% requirernent for this Contract; thetr [ 50[ 1 ]s totaled .7% and
2.6% respectively. Unless it was the intent of the County to mislead bidders with the
stated clarification in Response to Bidders® Inquiries cited above and unfidirly gve an
advaniage to these who do not comply with the above, then for their failure to meet this
requirement, 1be bids submitied by the apparent low bidder and the second apparent low
bidder should be deemed non-responsive.
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Notwithstanding that the County mislcad bidders in how they intended to enforce the
UDBE provision, Tile 49 Part 26 of the CFR contemplates that goals may not always be
met and dcfines clearly the analysis of whether there was a genuine good faith effort
made 1o aftain the prescrbed goal. Meither DeSilva Gates/Viking JV nor C.C. Myers. Inc.
made genuine good faith cfforts 1o attain the prescribed UDBE goal. In fact it could be
argued from the resulting totals (. 7% and 2.6% respectively) that no effort was made al
all. 49 CFR 26.353 defines the good faith efforts that participants (hidders) are to follow
where there are Contract goals. 49 CFR 26.53(a) ststes thal the County (2s a recipient of
Federal funds) must award the contract only to bidder who makes good fith efforts to
meet the goal. The County must determine that a bidder has made good faith efforts if the
budder either documents that is has obtained enough UDBE participation to moel the goal
or document that it made an adequate good faith efforts 1 meet the goal. Appendix A to
49 CFR. 26 defines the requirements for determining the adequacy of the good faith effort
where the goal was not met. 49 CFR 26.53(c) makes is clear that the County is required
to make sure all information is complete and accurate and adequately documents the
hidder's good faith efforts before committing to the performance of the Contract by that
bidder.

The County is required to use the good faith mechanisms of 49 CFR 26 Appendix A as
a guide o adequate good fuith effons. The County must make a [air and reasomeble
judgmient on the ¢fforts, considering quality, quentity and intensity of the different kinds
of efforts that the bidder has mads. Mere pro forma efforts arc not good fith efforis
to meet the UDBE Contract requirements. (49 CFR 26 Appendix A.lL)

49 CFR 26 Appendix ALV, directs that in determining whether a bidder has made good
faith efforts, the county should take into account the performance of other bidders in
meeting the contract. Where other bidders met the goal and the apparent low did not it
reasonably raises the question that with additional efforts the apparent low bidder could

have met the goal,

I the County awards the Contract o a bidder thar did not meet the goal and canno
snow a good fmth effort to do so then to the extent the County s not implementing the

LITBE program in good faith the County is subject to penalties.

The County must consider that as a result of NCI's good faith effort the 7.3% UDBE
pamicipation requircment was excesded, therefore, the Cournty musl make a finding that
neither Desilva'Oates Viking, 1.V, nor C.C. Mevers, Inc. made a pood farth efford or they
would have achieved the goal as well. NCI will have almost 2 million dollars of UDBE
participation on this project, including a local woman owned business located in El
Dwocado Hills, which alone comprises over 1.2 million dollars of NCI's participation. The
apparent low and second lowest bidders had every opportunity o use the same UDBEs as
MCI if they were truly going to make a good faith effort to achieve the UUDBE poal. For
example both contractors elected to list Selby's Soil Frosion Control in liew ol a U/DBE
(MNira) although the price difference was minimal, There were nemernus UDBE s that
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could have been used by either the apparent low or second lowest bidders if their efforts
were truly in good faith.

The requirements for UDBE participation are taken seriously by NCI and thus our effon
and success in meeting the goal shows our commitment. NCI submitted the lowest
responsive bid satisfying all the requirements stated in the Contract documents and thus

should be awarded this Contract,
For the reasons discussed above, NCI respectfully requests that the bids of

Desilva'Gates f Viking, Y. and C.C. Meyers, Inc. be rejected as non-responsive and the
Contract be awarded to Mebemiah Construction, Inec.

il —
I-'.c'l%
Attorney for Mehemiah Construction, Inc.

(o Jay Zoellner, President — Nehemizh Consmruciion, Inc.
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NEHEMIAH CONSTRUCTION, INC.
£§01 1*T STREET STE G
BENICIA, CA 94510
TO07-746-6870
FAX: 707-746-6815

—

FACSIMILE TRANSMITTAL SHEET

TO: JANEL GIFFORD FROM: JAY ZOELLNER

COMPANY: EL DORADO DATE: OCTOBER 30, 2009

COUNTY TRANS. DEPT

FAX NUMBER: 530-295-2655 TOTAL NO. OF PAGES INCLUDING
COVER: 3

PIIONE NUMBER: 530-642-4987 SENDER'S REFERENCE NUMBER:

RE: US50/MISSOURI FLAT YOUR REFERENCE NUMBER:

CONTRACT NO. 71330

OUuRGENT OFORAEVIEW DOPLEASE COMMENT OPMLEASE REPLY D PLEASE RECYCLE

—

NOTES/COMMENTS.

PMease review attached letter.

Thank you,

oy Zocllner - Presdent
Meheminh Construction, Inc

Confidental - This matenial 5 nfended only for the ndhvidual or ety to which i 5 adoressed. It containg informatan
Srim Mshamiah Construenon, Ine. winich may be peivieged, confidential and sxempt from desciscone under L. IF the
reader of this material 15 not the intended necipient, of the smoloyee or agént nssponaible for delivering the matedal o
the itended recipeent, pleace be awane that any diesemination, destribugion, or copying of this communicalion s strcthy
prohibited. I pou have recsived s material In ermon, pleade notify us mediately. We will be hapoy o amange for the
refum of this mabenial at no cost bo you )
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Jancl Gifford

Office Engineer

El Dorado County Transportation Department
2441 Headington Road

Placerville. Ca 95667

Re: Bid Protest
US 50/Missouri Flat Road Interchange Improvements- Phase |B
Contract No. 71336

Diear Ms. GilTord:

Nehemiah Construction Inc. (NCI) has received the County OF El Dorado’s notice of a
hearing to discuss the bid protest that was submitied by our company. NCI would like 1o
address a few ilems based upon reviewing further information received from the county
regarding the actual “good faith” effort the apparent low and 2* low bidders have stated
they performed in the documents that each submitted. This information, per the contract
specifications, is to adhere 1o the strict guidelines of the federal government which are
different than State guidelines. These guidelines arc the following:

There are certain immutable requirements to making “Good Faith Efforts™. Though they
may be similar in most aspects, there are some differences between the requirements for
Federally funded Projects and State funded Projects.

For: FEDERALLY Funded Projects

YOU MUST;

1. Advertise for Disadvantaged Business Enterprise (DBE) participation in
newspmpers, rade papers, and minority focus papers and provide the names of said
papers and the date(s) on which the advertiscment(s) ran.

List the names (of centified DBE "s) and dates when notices were senl 1o certified

[DBE’s soliciting bids for the project. List dates and methods used for following up

initial solicitations to determine with certainty whether the DBE’s were interested.

1. Show the items of work which you made available to DBE firms, and the
information fumished to DBE"s such as plans, specifications, and requirements for
the work.

4, Give the names(s) of DBE(s) who submitted bids which were not accepled, a
summary of the bidder’s discussions and/or negotistions with them, the name of the
firm selected for that portion of the work and the reasons for the bidder's choice of

firm(s).

rd

Main Office: 801 Fast Streef, Suile G - Benicia, CA 94510  Tel (707) 746 6870 Fax (707) 746 6815
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5. List efforts made to assist DBEs in obtaining bonding, lines of credit or insurance,
and any lechnical assistance related to the plans, specifications, and requirements
for the work which was provided to the DBE's.

6. Provide any additional data to support & demonstration of good faith effort, such as
contacts with DBE assistance agencies.

The requined siandand:

« Whh an apparent Iow mwmmnmmwm|m
project, prior to contract award, that bidder mus! demaonsirate that a Good Faith Efort was properly
conducted. Federal law descnibes such an effor as acbons "one could reasonably expect a bidder 1o
take i the bidder were actively and aggressively bying 1o obtain DBE participation sufficlent lo meet
the DBE contract goal”™ The CFR guidance requires an evaluation as o the “quality, quantity,
and intensity™of the bidder's effort to mest the contract goal

The “good faith” effort submitted by DeSilva Gates/Viking joint venture, who met a
mere .7% of the 7.3% goal, shows that although they presented paperwork showing a
hasic attempt to meet the goal it is nothing but superficial. There were numerous
qualified “UDBE’s™ who submitted quotes on bid day that were not selected by this
contractor. There were quotes for traffic control, erosion control, concrete pumping and
various material suppliers that were ignored. Statewide Concrete pumping (a black
owned company) quoted prices to perform the concrete pumping to all the bidding
contractors including DeSilvaViking JV and CC Myers. Their prices were competitive
with other non-UDBE's yet they were not used. To solicit UDBE bids and not use them
i3 nothing more than a flagrant abuse of the intent of the UDBE requirements.

CC Myers also performed a partial attempt to achieve the goal as their paperwork
shows a minimal attempt to solicit UDBE's and fails to meet the above Federal
requirements. They also failed 1o use UDBE's that submitted quotes. Their submitted
list of the rejected UDBE firms (D) they did not select also does not include Statewide

Conerete pumping who did submit a quote.

NCI, by meeting the required goal, has shown that all the bidding contractors could have
met the requirements on this project if a serious attempt was made 10 meet the goal.
Soliciting bids from UDBE's and not using them does not qualify as a “good faith effon™,
[f the County of El Dorado is to follow the intent of the contract requirements regarding
UDBE participation then NCI should be awarded the above referenced contract

quw:tm]'v
_ F
- _,.—- N -

& Jay ?.u.:-u:]r.n:r
President

CC: Kelly Wallece, Attorney a1 Law
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DESILVA ZAGATES

Dublin Boulevasd
October 30, 2009 ::;5;:': Hlﬂr;ﬂw e

Dubfin, Cabifornia 94568-2909
RA5/M20-9320
wrew dedilvagates com

CONTRACTORE LCENSE MO o &

County of El Dorado
Department of Transportation
2441 Headington Road
Placerville, CA 95667

ATTN: Janet Gifford, P.E.

Supervising Civil Engineer
Office Engineer Unit

Re:  U.5, 50/Missouri Flat Road Interchange Improvements — Phase 1B
Contract No. 71336

Dear Ms. Gifford:
We are writing in response to your letter dated October 29, 2009,

In your letter, you state that “[u]pon a preliminary review of your UDBE
information submittal we are concerned whether or not you have made a good faith
effort and documented it appropriately,” and then request that we provide, by 2:00 p.m.
today, “whatever information you deem appropriate and necessary to substantiate you
did make and did demonstrate a good faith effort.”

We take the UDBE requirements of the Contract very seriously, and expended
encrmous time and effort trying to meet the UDBE goal, as reflected in the good faith
efforts documentation which we previously submitted (the "GFE Submittal”).

In your letter, you fail to state any specific concern you have with regard to the
efforts we made to obtain UDBE participation or the documentation of our efforts.
Accordingly, we have no idea what additional information may address your
concern(s). We therefore respectfully request that you specifically state any concerns
you have, so that we can specifically address these concerns.

Although we did not meet the UDBE goal on this project, we did make the

requisile good faith efforts to meet the goal and timely provided the County the
documentation of these good faith efforts . When the County reviews this

Letter Regarding Bid Protest 09-1101 3D -7



County of El Dorado
Department of Transportation
ATTN: Janet Gifford, P.E.
October 30, 2009

Page 2

documentation, it will see that we clearly made the requisite good faith efforts, as
follows:

1. We sent letters to over 100 certified UDBESs, soliciting their bids for this
project. In these letters, we solicited quotations for work and materials, including the
following:

AC DIKE, ASBESTOS COMPLIANCE PLAN, BRIDGE
WORK, CLEARING & GRUBBING, COLD PLANE,
CONSTRUCTION AREA SIGNS, ELECTRICAL,
EROSION CONTROL, FABRIC, FENCE, METAL BEAM
GUARD RAIL, MINOR CONCRETE, PORTABLE
CHANGEABLE MESSAGE SIGN, PREPARE STORM
WATER POLLUTION PREVENTION PLAN, PREPARE
FUGITIVE DUST PLAN, ROADSIDE SIGNS, SLURRY
SEAL, STRIPING, STRUCTURAL CONCRETE, TRAFFIC
CONTROL, UNDERGROUND AND TRUCKING.

We further specifically advised each of the UDBES to “[p]lease call if you need
assistance in obtaining bonding, insurance, equipment, materials and/or supplies for
this project.” We also offered to make the plans and specifications available for review
by the UDBEs. In addition, in each letter, we asked each UDBE to fax back a response,
stating whether the UDBE needed “any information or assistance” from us.

We followed up each of the letters we sent to UDBEs, with a phone call to each of
the UDBEs, unless the UDBE had previously advised us, in writing, whether it was
interested in bidding to us. We then further followed up, yet again, with a second
phone call after our first telephone call to UDBEs when there was still uncertainty.
Copies of the letters we sent to UDBESs, plus the fax transmission verifications for these
letters, was included in Exhibit B to our GFE Submittal. In additdon, we included a
telephone log in Exhibit B documenting the telephone calls made to the UDBEs,

2, We made more than enough work available to UDBE firms (40.2%),
including work that we normally perform with our forces, and we broke this work into

Letter Regarding Bid Protest 09-1101 3D -8



County of El Dorado
Department of Transportation
ATTN: Janet Gifford, P.E.
October 30, 2009

Page 3

economically feasible units to facilitate UDBE participation. See, Exhibits A, B and C of
our GFE Submittal.

3. We provided a Select/Reject list showing all UDBE quotes that we
received and, if we did not use them, the reasons for rejection. See, Exhibit D of our
GFE Submittal.

4. In addition to all of the letters we sent out, and all of the phone calls we
made, to solicit UDBE participation, we also advertised in Trade Publications
requesting UDBE participation for this project. See, Exhibit A of our GFE Submittal. In
these advertisements, we solicited quotations for all of the various types of work and
materials, which we also solicited quotations for in our letters. We further stated:
“Please call if you need assistance in obtaining bonding, insurance, equipment,
materials and/or supplies,” and offered to make the plans and specifications available to
all UDBEs.

5. As discussed above, we made bonding, insurance and other assistance
available to interested UDBEs, in both our letters and our advertisements. See, Exhibits
A and B of our GFE Submittal.

6.  Wealso contacted agencies to obtain assistance in contacting UDBEs. See,
Exhibit E of our GFE Submittal.

As verified by our GFE Submittal, we made very extensive good faith efforts to
obtain UDBE participation.

We note that in your letter dated October 29, 2009, the third lowest bidder,
MNehemiah Construction, Inc. (“Nehemiah™), has protested our bid, as well as the bid of
the second low bidder. Because you have not identified the concerns you have with
respect to our good faith efforts, we suspect that these concerns may have arisen from
MNehemiah's protest. Accordingly, we will address the claims made in Nehemiah's

protest.

Letter Regarding Bid Protest 09-1101 3D -9



County of El Dorado
Department of Transportation
ATTN: Janet Gifford, P.E.
October 30, 2009

Page 4

First, Nehemiah claims (in the third and fourth paragraphs of its letter) that
bidders were required to meet the UDBE goal. This is a frivolous claim.

The bid solicitation documents clearly provide that a bidder may either: “Meet
the UDBE goal shown in the Notice to Bidders or demonstrate that you made good faith
efforts to meet this goal.” [Emphasis added). See, Section 2-1.04 DISADVANTAGED
BUSINESS ENTERPRISE (DBE). Nehemiah conveniently ignores this clear and explicit
language and instead cites Response to Bidders’ Inquiries No. 2.

The language in this Response simply indicates that if bidders claim to have met
the goal, they are required to submit a UDBE Commitment form showing that the goal
was met. It further states: “In the event an error in the UDBE Commitment
documentation is found, it is recommended that the top three bidders submit the Good
Faith Efforts form (Exhibit 15-H) and documentation even if the UDBE Commitment
form shows the goal was met.” There would of course be no reason to submit Good
Faith Efforts if, as Nehemiah claims, bidders were required to meet the goal and could
not, instead, demonstrate that they had made good faith efforts to meet the goal.

Moreover, this response clearly states, in bold, as follows: “Responses to bidder
inquiries, unless incorporated into formal addenda to the contract, are not part of the
contract. . . “ These responses were not incorporated into an addendum.

Moreover, the County would be in violation of 49 Code of Federal Regulation
section 26.53 if it required bidders to meet the goal, rather than to be able to
demonstrate that they had made good faith efforts to meet the goal. For example, 49
Code of Federal Regulation section 26.53(a)(2) provides: “If the bidder/offeror does
document adequate good faith efforts you must deny award of the contract on the basis
that the bidder/offeror failed to meet the goal.” See, also, 49 C.F.R. section 26, Appendix
A.

Mehemiah's protest letter also claims that we failed to make a good faith effort to

meet the UDBE goal, but incredibly fails to even discuss any of the extensive efforts we
made to meet the goal, which are documented in our GFE Submittal.
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County of El Dorado
Department of Transportation
ATTN: Janet Gifford, P.E.
October 30, 2009

Page 5

Presumably, Nehemiah fails to even discuss our good faith efforts, because we
made far more extensive efforts to obtain UDBE participation than Nehemiah made.
For example, we solicited far more UDBEs by letter than Nehemiah did. Moreover, we
followed up by making telephone calls to each of the UDBEs, while Nehemiah's good
faith documentation does not indicate that it made any follow-up telephone calls to
UDBEs.

Instead of discussing our good faith efforts, Nehemiah simply claims that
because Nehemiah allegedly met the UDBE goal, any bidder who failed to meet the
goal must not have made good faith efforts to meet the goal. Yet, just because one
bidder may have met the goal would not be a legitimate basis for ignoring and
discounting all of the good faith efforts we made to meet the goal. Moreover, as
discussed below, we believe that Nehemiah's claim that it met the goal is erroneous.

In its protest letter and on its UDBE commitment form, Nehemiah claims
$1,292,400 in UDBE participation for a small trucking company, West Coast Water &
Truck (“West Coast”). This number is grossly inflated. There is not this amount of
trucking on the project. As set forth in Exhibit C of our GFE Submittal, we included
only around $500,000 for trucking in our bid. Moreover, not all of West Coast's
trucking can legitimately be counted towards the UDBE goal. See, 49 C.F.R. section
26.55 (which applies to this contract, as stated in Section 2-1.04 of the Contract). West
Coast only owns a few trucks, and therefore cannot provide all of the trucks that will be
needed to do all of the trucking on the project. There is no indication in the
documentation submitted by Nehemiah of the extent to which West Coast would be
performing the trucking with its own trucks, or by leasing trucks from a UDBE firm.

We did list and will use West Coast for trucking work. However, we had
legitimate reasons for not listing West Coast for all of the trucking work. As noted
above, West Coast is a small company, with limited trucks available. We are committed
to using West Coast on two other local projects; the Caltrans Route 50 Widening project
in Rancho Cordova and the City of Rancho Cordova International Drive Extension
Project, which will run concurrently with this project, and therefore we are aware that
West Coast's ability to provide trucks that can count to fulfill the UDBE requirement is
even more limited. Moreover, West Coast failed to quote tonnage rates to us, and the
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County of El Dorado
Department of Transportation
ATTN: Janet Gifford, P.E.
October 30, 2009

Page &6

bulk of the trucking will be performed using tonnage rates. As our experience has
demonstrated, there are too many unknowns to properly bid the trucking portion of
transporting materials to and from the project on an hourly basis, rather than on a
tonnage basis. Moreover, West Coast did not provide us a quote for bottom dumps,
which are the types of trucks used for such transport.

Nehemiah also claims that we should have used Nitta Erosion Control ("Nitta™)
instead of Selby’s Scil Erosion Control Co. (*Selby”). Yet, Selby’s bid of $223,614 was
over 20 percent lower than Nitta's bid of $272,897.60. This is hardly a minimal price
difference. Please find enclosed copies of Selby’s and Nitta's bid proposals.

Nehemiah's protest is completely without merit. Indeed, it is Nehemiah's bid
which appears nonresponsive, because Nehemiah failed to meet the UDBE goal (despite
its claim to the contrary), and made less in the way of good faith efforts than we made.

Apparently, Nehemiah hopes by improperly inflating West Coast’s participation, and
by making its frivolous protest, Nehemiah can be awarded the contract even though its
bid is nearly $2.3 million higher than ours. The County should not be fooled.

We respectfully request that Nehemiah's protest be denied, and that award be
made to us, the low responsive and responsible bidder.

Sincerely,
VA GATES - VIKING

g =

Chief Estimator
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pheinpctions {debris prester than one ek ba dinmeter prior to installation) for Temporary Fiber Rall
unel for Tumpony Check Dam, re-installation of Tempoery [Miber Boll (Typs 1), soll parface
proparation, I'ype # meibod of Tempamry Fiher Roll inpaliation mps.cemming™, removal and
tispenad of Temporsry Fiber Roll, repair of grousd digsurbances, maintenanés (repalr snd replacement
ol Timpurury Fiber Roll, raplesement of beolan or split itakas, eormact flls and svidaica whare
sumentrated rumell bas coswmald), re-nstalintion of Temporary Check Nam, remgval and dispotal of
Tompenary Check Duan, nminienancs {sedinesot reusoval wod dirposal, repedr and replacemesnt of
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DeSILVA GATES/VIKING
A Joint Venture of DeSilva Gates Construction, L.P. and
Viking Construction Company, Inc.
11555 Dublin Blvd.
Dublin, CA 94568
Tel. 925.829.9220 - Fax —925.803.4267

October 30, 2009

County of El Dorado
Department of Transportation
2441 Headington Road
Placerville, CA 95667
ATTN: Janet Gifford, P.E.

Supervising Civil Engineer
Office Engineer Unit

Re:  U.5. 50/Missouri Flat Road Interchange Improvements — Phase 1B
Contract No. 71336

Dear Ms. Gifford:

We have received your letter dated October 29, 2009, in which you state that a hearing on
the bid protest of Nehemiah Construction, Inc. ("Nehemiah™) is set for the November 3, 2009 Board
of Supervisors meeting.

It is not ¢lear from your letter what the purpose of this hearing is. 'We note that one of the
grounds of Nehemiah's protest is its claim that bidders were required to meet the UDBE goal, and
that bidders who failed to meet the goal cannot be awarded the contract even if they made adequate
good faith efforts to meet the goal. As pointed out in the letter we sent you carlier today,
Mehemiah's claim is frivolous, and the County would be in violation of the Code of Federal
Regulations if it upheld Nehemiah's protest on this basis.

The other basis for Nehemiah's protest is Nehemiah's claim that CC Mever's, Inc., and
DeSilva Gates-Viking allegedly did not make good faith efforts to meet the UDBE goal. This
should not be the subject of the Board of Supervisors meeting on November 3, 2009, because the
required administrative process has not yet taken place with regard to the good faith efforts of
DeSilva Gates-Viking (or CC Meyers). First, the County staff must make a decision with regard to
whether we made adequate good faith efforts. Then, if it were determined that we failed to make
adequate good faith efforts, the County is required to provide us an opportunity for administrative
reconsideration. See 49 Code of Federal Regulations section 26.53. Accordingly, only if the
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County of El Dorado
Department of Transportation
ATTN; Jaopet Gifford, P.E.
October 30, 2009

Page 2

County staff decides, prior to the Board of Supervisors meeting, that we made adequate good faith
efforts, can Nehemiah's bid protest regarding our good faith efforts be heard on that date.

Please provide us clarification as to what portion(s) of Nehemiah's protest will be heard at
the Board of Supervisors meeting.

Thank you for your courtesy in connection with this matter.

Sincerely,

DESILVA GATES - VIKING

Michael AN Grng, JNor

Chiaf Estimator
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