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LATE . ISTRIBUTION 
12-(~l((J EDC COB <edc.cob@edcgov.us> 

OATE.~;:a;--~-----JSffi Jlltt ll(J __________ _ 
FW: BOS item 46 (8) 12-6-16 Legis 14-0245 22H 
1 message 

James Sweeney <jamessweeney@comcast.net> 
To: edc.cob@edcgov.us 

Sun, Dec 4, 2016 at 4:37 PM 

From: James Sweeney [mailto:jamessweeney@comcast.net] 
Sent: Sunday, December 4, 2016 2:25 PM 
To: 1im.mitrisin@edcgov.us ' <jim .mitris in@edcgov.us > 
Subject: BOS item 46 (8) 12-6-16 Legis 14-0245 22H 

Clerk of the Board: 

Chair and Members of the Board: 

The revised Ordinance# 5044 submitted Friday Dec 2 by staff provides corrections that remove the concerns contained 
in my comments sent you dated 12-1-16. 

Please convey my thanks to the staff for recognizing my comments and· making the adjustments. 

Thank You, Jack Sweeney 
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El Dorado County Board of Supcr\'isors 
Clerk of the Board 
330 Fair Lane 
Placen·ille, CA 95667 
Emai l: cdc.cobw cdCUO\'.US 
Artn: Hon. Ron tvfikulaco, District I 

Hon. Shiva Frentzen, District 2 
Hon . Brian Veerkamp, District 3 
Hon . Michael Ranalli. District 4 
Hon. Sue Novasel, District 5 

Claudi a 'vVade. P.E. , Senior Civil Engineer 
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bostworo cdc\2.0\ .us 
bosthrccw cdc!.!.O\ .u~ 
bos four(o cclci.!O\ us 
bosfi\ ci'o":.:dcl!O\ .LI'> 

El Dorado County Community De,-c lopment Agency 
Long Range Planning Di•ision 
2850 Fairlane Court 
Placerville. CA 95667 
Email: Cl:iudia.wa~1. cdc!.!O\ .us 

Re: Board of Supervisors December 6. 2016 Hearing 
Agenda Item 46 I# 14-0245 
Major Capital lmprm·emcnt Program (ClP) and Traffic Impact i\litigation (TIM) 
Fee Update - Adoption of CIP and TIM Fee Program 

Honorable SuperYisors and Ms. Wade: 

This letter is submitted on behalf of Preserve El Dorado Hill .Org ("Presenc EDH"J. and 
incorporates by reference our comments dared July 5, 2016 and October 26. 2016, and the 
comments from Save Our Cou nty ·tvlcasurc E Comrnitlcc submitrcd prior ro the October ~7. :2016 
Planning Commission hearing. 1 all of which lcncrs and testimony challenge El Dorado County's 
staff determination that adoption of the C lP and Tl lVI Fee Program FE JR al this time is consistent 
with the El Dorado County General Plan . Pre cn·c EDH pro\·idcs this response to County's 
proposed adoption oflhe FE lR for its THvl Fee Program. and supplements irs comments 
submitted July 5, 2016 [identified a No 4 in County's Response to Commcmsl and submitted 
October 26, 2016. as follows: 

A. The adoption of Measu re E guts a primary purpose of preparing the Traffic Impact 
Mit igation Fee Program, which is that the funds deposited by the de\·clopmcnt 
community as assigned by staff as ''partial mitigation"' fo r traffic impacts adequately 
resolve that deYelopcr ' s ob! igarion. 

Measure E puts the original meaning of rvtcasme Y back in place - the cJc,·clopmcnt com munity 
cannot mitigate with partial fundin g for future road improvements 1 i.e. "paper roads''). put in the 

1 Save Our County l\1mmcnb 1ra1bc11bt:tl ;1ml anarhctl 111 .\tltlcmla i l' 1h1s l\?11c1 . 

I - Preserve EDH Comments. BOS 12-6-\ 6 Agenda Item -t6 / # l-t-024-; 
Adoption ofCIP and TIM Fee Program 



CIP/TIM fee plan ("'the Projccr") and possibl y never built. The structu re of the programmatic 
nature of the Pro_jeet itself must be serious! y reconsidered before the environmenral impacts can 
be properly evaluated in light of the adopt ion of Measure E. 

On June 7. 2016. the electorate passed Measure E challengin g the County's prior General Plan 
assumpti ons tha t contribution to the Traffic Impact Mitigation fu nd was properl y allowed by the 
County General Plan [Measure E: ··1nitiati\·e ro Reinstate Measure Y"s Original Intent - No 
More ' Paper Roads'"! As stared in our prior comment let ters. with the pa sage of i\'Jcasu rc E. 
rhe County's General Plan policies as written result in an uninten tional pracrical fraud on the 
voters. 

Although rhe long-term design and planning of roadways rh roughout the County is a valid and 
important ob ligation of the County. the funding of such roadways must be tied to the vo ters· 
demands as ser forth in Measure E. The Board should posrponc any decisions on the Program as 
present! y wri trcn and direct staff ro compare rhc analysis undcrlyi ng the Program to ensure that 
the Program includes al I roadways and i ntcrseetions mandated by measure E. A ftcr the rnter · 
adopted Measure E, the relcv:mt Genera l Plan Pol icy TC-Xa off\ I ca sure Y (in ~ !casurc E) now 
reads: 

"A ll necessary road capacity improvements shall be fully completed to prc\'(~ n t 

cumulati \·c traffic impacts from new clcvclopmcnt from reach ing Level of Service F 
during peak !iours upon any high111ays, arterial roads a11d their intersections during 
H'eckday, pcak-/Jour periods in 1111inco1porated are(ls r!f" t!i c co1111~v before l111_r.fi1n11 r!l 
discretiona1J• appro l'a! can he gfrcn to a project. "' I Emp hasis added.] 

As srarcd by Cou nty Counsel Mike Ciccozzi Augu r 9, upon adoprion , MeJsure E was 
incorporated immccliacely in the General Pl an. 

1. Staffs response to our prior comment letters ignores that fact chat ivlcasurc E 
mandates calculation uf LOS, not just on U.S. 50 hut at all arterial roads and adjacent 
i11terscctio11s . The ClP iTllvl Fee Program fail s to meet these requirements. The TIM Fee 
Program includes some but not all intersection improvements . The Cf P:Tli'd Fee policies fly in 
the face of the clea r IJnguage of the adopted Measure E because as staff admits. only some of the 
roadwa ys arc receivi ng sufficient funding to effect Jn imp rovement in traffic congestion 
I Diamond Springs PJrkway Phase IA, SilYa Valley Park way Serrano Parkv\ay Traffic: LS 
50/Silva Valley Parkway Interchange Phase IJ. -' The CIP ProgrJm docs not pretend to cover all 
impacted intersection s, ident ify the 111irigation fo r said mitigation. or mandate immediarc 
paymen t fo r any of these improYemcnts. For example rhe El Dorado Hills Bini. and Latrobe 
Road scg111ents closest to the freewa y on either side. :rnd rcgubrly clocked at LOS E anu F in 
peak periods. arc nor presently funded for complerion in any nc ~1r time horizon. 

2. The THvl Fee Program is based on the concept that the dc\·clopmcnt community 
uses TIM fees for suitable mi tigat ion. regardless ofv . .rhcther rhc improYcme1Hs to rhe roadways 
ever get built. or as ha s been rhe case on multiple occas ions. jusr get pushed farther back in the 
planning chronology. Thus, use of a TJM fee payment srruct-ure all ows rhe devel opment 

' October 10. 201 6 Staff Rcspnns~ lo Comm~nl:i. Resp t>ns~ 1.2. 
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communiry ro evade rhc whole purpose of Measure E. Transportarion projcers are identified in 
the CTP and associated TltvJ Fee program. bur often ne\ er gcr completed because rhe horizon 
year for completion is constantly being extended th rough updates ro the CfP .1TIM Fee Program. 
As mentioned by Preserve ED H mu ltip le rimes. the whole point of rhc ClP.:T!ivl Fee Program is 
to allow developers , including res idential developers, to pay into the Program as mirigation and 
the roadway improvements would be construcrcd, ifar all. sometime in rhc future when adequate 
fonding is avnilab le . Thus, the approval of the project precedes rhc actual construction of ancrial 
roads and their imersections, now violaring the General Pl~m. 

3. Prescr\"C EDH understands thar County has spent a ton of money asking its 
consulrants, \vi th rcccm Ca!tra ns concurrence. ro recalibrate many segments especially impacting 
Highway )0 from F to E using a traffic demand model , as prefcITcd by CARB, instead ofrhc 
rraditi onal LOS modeling used umil recently by all traffic engineers . Such recalibration docs 
nothin g to evade the language of the General Plan as mod ified by i'v1casurc E, v\'hich requires 
mitigation of all road scgmenrs and intersections, not .iusr Highway 50. These excluded 
segments establish a separate violarion ofrhe General Plan. Recent efforts by sraffnncl its 
consultanrs to avoid LOS F designations by use of the ·'Vehicle Miles Traveled'' concept I Traffic 
Demand ModclJ cannot be used to rhwarr rhc express issues motivating rhc people of El Dorado 
Coumy. Staff has tried ro fi nagle around Measure Eby recalculating Higll\rny 50 from ''f'' to 
"E" designarions in certain segments, during certain months. and during certain times a clay, and 
then adopti ng the TDtvl model now in vogue with C:aliforniCI Air Qunlity Board IC!~RBJ and 
forced upon Calrrans. However th i legerdemain does nor resolve the General Plan violation 
because Meas ure E requires e\'aluarion of cumulati\'C impacrs on arrcr ial roads and rhc1r 
intersections based 011 LOS standards, and mandates denial of new rcsid enrial development 
approvals and mixed use development approva ls that do nor propose construction of the 
necessary mirigarion to the intersection or feeder street at the time rhc residential dc\·clopmcnr is 
complcred. 

Simply put, the people of El Dorado Coun ty C1rc the sovereign - not srafL not Caltrans, 
not CARB. The people of El Dorado County don't want more congestion on their roads. 
Trying to apply the push-pull theories in vogue in Sacr;irncnto to a rural county like El Dorado 
County underscores \vhar is wrong with top-down planning in rhe first place. lfrhe County 
adopts phony V1VJT standards by using unrealistic job growth pro_icer ions, the result is the 
assumed cre;ition of minimum wagc_1obs in Placcrvillc.' Diamond Sµrings , and then anucip;iting 
that folks in El Dorado Hills \N ith big mortgages arc going to commute uphill cast to those low 
paying jobs insrend of along High way 50 wesr dov,·n to Sacramento and Folsom. This Board of 
Supervisors should nor support such unrealistic pl ~innin g , merely bec;iusc iris fashionable ar rhc 
Capitol. 

4. With approval of Measure E. El Dorado County must apply LOS sra ncbrds to its 
road\vays. Loca l land use and dc \'elopment dec isions must be consisrcnr with the apµlicable 
general plan. (Families Unufraid to Uphold Rural etc. Cu1111ty L Huard of.)"1117en·isors (I Y98) o2 
Cal. App. 4th 1332, l 336 (FUTUR/:') .) ·'A project is consistent\\ it h the general plC1n ·if 
considering all its aspects , it will furthe r the obj ectives and policies of the general plan and not 
obstruct their attainment.' " !Citarion. J (!bid) ' ·[TJhe nature of rhc policy and the natme of the 
inconsistency arc critical facto rs to consider." (FUTURE. supra, 62 Cal. App. 4th at p. 1341 .) 

3 - Preserve EDH Comments. BOS 12-6- 16 Agenda Item 46 I # 14-02-15 
Adoption ofCIP and T!M Fee Program 



An approval must be set aside. where there is an inconsistency ·with a mandatory pol icy. 
(Endangered Habitats League, Inc. v. Co11nty ufOrange (2005 ) 131 Cal. App . 4th 777. 783 
(Enclangerecl Habiwt).) 

The Court of Appeals in a very recent decision, when confronted with City of 
Sacramento and developer 's claim tha r adherence ro City traffic management policies and 
methods of calibrating for LOS to reduce the impacts. thus arniding mitigation. was a suffi ci enr 
compliance to avoid analysis of other impacts , overturned rhc adoption of rhe ElR. u.~:ast 

.)'acramento Pannershipfor a Livable City v. City of5i'acra111e11to (Cal. Ct. App., No\·. 7, '.2016, 
No. C0796l4) 20 16 WL 658 1170. ) The EIR for rhatresidcnrial pro_i ect had found the traffic and 
circulation impacts to be less than significant based solely on the mob ility clement in the City's 
general plan. The Court of Appeals held that the petitioners proYidcd sufficient evidence of 
direct significant impacts on traffic in the face of City of Sacramcnro 's calculations . The Courr 
determined that the City of Sacramento's manner of calculating LOS were nor determinant on 
whether act11al en vironmental impacts arc significant under CEQA.' Directly rclc ,·ant to El 
Dorado County staffs efforrs to flip LOS Fs to Es or bclO\\ is the 3'J DC A' s reference to their 
prior holding in Amadur fFaten+·ays4 to significant traffic impacts. The Court held in Fust 
Sacramento Partnership thar because the EIR failed to explain or pro' iclc substanrial C\ iclcncc to 
support the finding of no significant rraffic impact, the City and developer were man dared ro take 
the action necessary ro bring rhc transporration and circulation seer ion of the E!R inro 
compliance with CEQA . This same reaso ning, com ing as it docs from a cou rt of appeal citing ro 
prior El Dorado County cases for support, mandates that the Board defer t.aking any action ar the 
present time to allo'v for staff incorporation of all cxcl11clecl road segments, and applicarion of 
traditional calculations of LOS modelin g on all road ways before adopting rhe Cl P Tli'd Fee EfR. 
(East Sacro111e1110 Pom1ers/Jip, p. I l Wcstlavv. ) El Dorado County's CJP!T!M Fee ElR must 
evaluate fo r LOS Fon the feeder streets, and mandate direct and immediate impro\'erncnts, and 
not allow participation in a CJP/Tll'v1 Fee dcposir as mitigation. lfthc County wants to ut ili ze a 
VMT Traffic Demand Model methodology in addition ro the LOS mandate in t--..1feasurc E. it may 
do so. but only as a separate analysi s. County must adhere to the wishes of its ,·otcrs, in 
amending the General Plan. 

B. The Board of Supcn isors should either deny the PmjccL as clcs1gncd. and its Final EIR. 
until it has incorporated the specific requirements of Mecisurc E, or at a minimum de fer 
any final decision until the writ of mandare brought to challenge enforcement of Measure 
E is determined . 

Finally. as this Board is aware, the El Dorado County Alliance fo r Responsible Planning filed a 
wrir of mandate in Jul y to hair Measure E's imp lcmcntation. 5 Prescn·c EDH be! ie\'es that 

' The cited case disu1sses 13erkeh•v Keep .lets v1·cr rhe flm: ( 'ni11111:flee ' " Hoard v( !'on ( '0111111i.1·s1011l''"' r Berke/er 
Jer.1') (200 I) 9 l Cal. App -+th at p. 138 1 l la11d ll>e 1w1sc Lhrcsh0ld 11ol tklc: rm111 alivc for CH),\ j. and ( "11111111111iflcs 

for a Be11p1· E111·iro11me11t '" Cal Resources Agencr u/1(1 C/Jf.·1 rCBEi (2 002) I 03 Ca l. 1\pp. 4'11 98 . 

1 See f'ro1ecr 1/n• I !i.woric :Jmadur Warer11 «J_l'.\' v. ,fowdnr Waler Age11cv (200-l) I I 6 Cal. App 4th I 0')9_ 11 Ca l 
Rptr. 3d l 0-l ( I 11wdvr Wa1erw01'.\'). 

I :lllimrcejiJr f?l'spvnsihle Pla1111i11g I'. LI /Jurado Cu1111 l_\'. Sue Tm'ior. L'f al ca,e N<• PC20! (1(L14(i 
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bearings on the wr ir \viii nor be heard umil April or May 2017, \Vhcn a hearing on rhc mcrics of 
thar claim arc considered by rhe Court. 

Therefore, there arc multiple reasons ro deny approval of the Program as a Project ancLtor defer a 
decerminarion umi l staff can return with a plan to incorporate all congested roadways required by 
Measure E into the C1P. complete with costs of imp ro\·cmcnt so that the Board can then m:rndarc 
compliance with Measure E as a condition upon all pending and future residential clc\'Clopmcnc 
projects. 

Sincerely, 

cc: Rural Communities United 
Sa Ye Our County 
Supervisor Elect Jolrn 1-lidahl 
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ADDENDCVI 

Oral comments from Sue Taylor (Save Our County/Measure~ Committee) presented at 
the October 27, 2016 Planning Commission hearin g: 

Staff response to our Comment letter acknO\dedges the impact of Measure E bur claims rhat the 
FEIR shou ld be adopted au[horizing the TrM Fee program anyway. We know of no way to se\ er 
adoption ofrhe long range planning and rimelines included in the ElR from the planning for 
construction funded under the deferred mitigation model. because the D El R has not been 
modified to pro\·ide for construction fund ing for these critical imprO\·emcnrs. Based on the 
foregoing, it is our position that the General Pbn and CIP/TIM Fee Program need to be 
reconstructed so that planning for roadway improvements and funding of those improvements 
are identified without the deferred mitigation identified in the CIP TIM Fee program. The 
pending litigation against the County challenging the recent General Pbn Amendment has only 
been fw1her strengthened by the will of the citizens through the passage of Measure E. 

As a result of Measure E. these connections must be impro\'cd by developers now. nor allov.cd to 
be farther deferred through the artifice of contributions ro the Tlivl Fee fund. Further efforts by 
El Dorado County ro permit p~rymcnt of mitigation fees instead of actual construction of 
improvements to our impacted road ways should be terminated. 

We note that Cal trans' July 5, 20 16 letter appears to concur with County generally in 
methodology, however the ac lual calculations applicnblc to intersccrions and to Highway 50. 
including Larrobe Road, for 2016 ha\·e not be included in County's calculation of LOS. As 
mentioned above, the method of calculation is nor the issue . El Dorado County docs nor c\·aluarc 
intersections mandated by Measure E. Moreover. we understand thar summer 2016 traffic 
calculations showing larger traffic numbers than used in 20 I :'i LOS submissions is under current 
re,·i ew by Caltra n District 3. but rhar no determinat ion has been made at this time. For all these 
reasons , we respectfully request tha t the Planning Commission recommend denial of the 
Program and FElR until essential traffic evaluations arc completed in compliance with Measure 
E. 
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