STANDARD AGREEMENT

STLL 205 LW s

SCPES NUMBER AGREEMENT WUIMRER

#r AGRINNRIZA074 # OF-2{4-755.

I, This Agreement is entered into between the State Agency and the Contractor named below

ETATE AGENCY'S KAME
DEPARTMENT OF BOATIMNG AN WATERWAY S

COMNTIACTOR S NAMD
EL DORADC COUNTY SHERIFES DEPARTMENT

2. The term of this
Agreement 15 PIFTEEN (15) YEARS
3. 'T'he maximum amount $ 30000

of this Azreement 1s;

4. The partics agree o comply with the tenms and conditions of the: Tollowing ecxhibits which are by this reference made
a part of the Agreement:

Exhibit A — Standard Terms and Conditions
Lixhibir B — Administrative Requirements

Lixhibir - Audits of State and Local Governments

Exhibil 1 = Suggested Tanguare Tor Cerlilicalions

Frews et Wowew d 08 CAL DOV CONITACTE

N WITNESS WIEREQY, this Agreement has been executed by the parties hereto.

CALIF(IE MDA

CONTRACTOR Department of General Services
Use Ohnly

TN TR AUTOR S W AME [ aatbeiee .'.'.'rr.l:'.r.':l.' .'r.'\g.l;.l'l-'l'.'-.":'.m.l'. whonier I'.-'.l;.l.;'.{:ll.;('r oW .:'(u'?:.l.-'m'.'(.'rl, Frrinersig, ol

EL DORADC COUNTY SHERIFEF'S DEFPARTMENT

BY fAuthorized Xpnakire) DATE SIGNTED
i)

FRIMTED MakE AND TITLE OF PERSOMN SIGMTNG

ADDRESS
M FAIR LANE
PLACERVILLE CA 9353]

STATE OF CALIFORNIA

AGENCY MANE
DEPARTMENT OF BOATING AND WATERWAYS

BY { Authosired Signatare) DATE SHGNED
#u

PRINTELD NAME AND TITLE OF PERSON SIGNING
RAYNOR TSUNEY(OSHI, DIRECTOR

ADDEESS
2000 EVERGREEN STREET  SUITE {4} SACRAMENTO A 93515 Excampt por 4.0
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BOATING SAFETY AND ENFORCEMENT GREANT
EQUIPMENT AND OPERATION CONTRACT

This CONTRACT # 08-204-755, is entered into on October 1, 2008
between the California Department of Boating and Waterways
(DETPARTMENT) and the El1 Dorado Counbky Sheriff’'s  Department
{CRANTEE) . The DEPARTMENT and the GRALNTEE agree as follows:

1. CONTRACT

Thia CONTRACT includes EBXHIBIT A, Standard Terms and

Conditions, EXHIEIT E, 49 CFR Fart 18, Uniform

Administrative Requirements for Grants and Cooperative

Agreements to State and Local Governments, and EXHIBIT C,

Circular Ne. A-128, Audits of State and Tocal Government.

2 GEANT

The DEPARTMENT will make a grant to the CRANTEE of up Lo
THIRTY THOUSAND DOLLARS AND NO/100 {£30,000.00) . This GRANT
shall not exceed this amount, sghall be made using Federal
funds, and shall be used to purchase MISCELLANEOUS RQUIPMENT
fARY DOIVE MASKS WITH COMMUNICATION, BOAT TRALLER) in
accordance with EXHIBIT A.

Z PURCHASE COMPLETION DATE

The EQUIPMENT purchase shall e completed ne later than
June 20, 2009. The DEPARTMENT will make payment under this CONTRACT
upon receipt of a written reguest by the CGRANTEE as specified in

Article III and XIII of EXHIBIT A akbtached heresto.



EPECIAL PROVIESIONS

{a)

(1)

(d)

(e

GRANTEE hereby certifies that the cbhligations created by
this CONTRACT do not viclate the provisions of Sections
1090 Lo 1086 of the Government Code.

Thiz CONTRACT is not fully executed until signed by the
DEPARTMENT, GRANTEE, and approved by the Department of
General Services, 1if required. Grantee may not go out to
bid until CONTRACT is fully executed and equipment
gpecifications have been approved by the DEPARTMENT.
GRANTEE hereby certifies that during the performance of
this CONTHACTD, GRANTEE and any sub-granbeess shall fully
comply with Stabte regulalions regarding the inplementation
of Diszabled Veteran business participation goals as set

forth in ARTICLE XVI, Disabled Veteran Business Enterprise

Participation Reguirements, ARTICLE  XVIT, Recycling

Certificatiocn, and ARTICLE Xw1ll, CONTRACTORS

CERTIFICATION CLAUSES.

GRANTEE shall continue with the reapenzibilities of this
COMTRACT during any dispute.

Molices regquired bebween Lhe DEPRRTMENT and the GRANTEE
ghall be deemed to have heen given when mailed to the
respective addresses, fLirst-class postage fully prepaid

Lheraon,



EXHIBIT A

STANDARD TERMS AND CONDITIONS FOR
BOATING SAFETY AND ENFORCEMENT EQUIPMENT CONTRACT

ARTICLE I — DEFINITIONS

A, CONTRACT means= Lhe conlracl Lo which these standard terms and

conditions are appended.

B. EQUIPMENT neans & DEPARTMENT approved electronics, power plant

and other equipment purchased tor usc in beating safety and law

cenforcement activities,

C. PURCHASE COSTS mcans those costs incurred by Lhe GRANTER

purchasing the EQUIPMENT; such PBURCHASE COSTE shall not include

any operation and maintenance cests, nor any cosls incurred

prior to the effective date of this CONTRACT, nor any indiract

or overhead costs claimed by the GRANTEE.

D. GRANTEE FUNDS mean any funds provided by the GRANTEE for the

operation and mainlenance of Lhe EQUIEMENT.

E. GRANT means a grant, using FEDERAL FUNDS, made by the DEPARTMENT

Loy the GRANTEE to finance all or part of the PURCHASL COSTE.



ARTICLE II — TERM OF CONTRACT

A,

The term of this CONTRACT shall begin on the etfective date of
Lhe CONTRACT and shall conbinue For FIFTEEM [15H] YEARS from such
date unlass tarminatad sarlier in accordance with the terms and
aoonditions of this CCHTRACT.

Nc amendment or wariation of the terms of this CONTRACT shall
be walid unless made in writing, signed by the DEPARTMENT,
GRANTEE, AND approved as reguired. Ng oral understanding or
CONIRACT not incorpeoratsd in the CONIRACY is binding on any of

the parties.

ARTICLE III — DISEURSEMENT OF GRANT

A.

The DEPARTMENT shall hawve no obligation to diskburse the GHRART
unless and until the GRANTEE obtains the prior writtoen aporoval
of the DEPARTMENT of the typse and cost of the EQUIEMENT and
attendant cguiosment.

The DLEPARTMENT will reimburse the GRANTELER through Lhe GRANT for
the PURBCHASLE COZTE of the BEOULPMENT.

The DEPARTMENT may make payment under this CONTRACT upon receipt
of a wrillen paymenl requesl by Lhe GRANTEE, such raguest shall
ke subslanbLialed by invoices or cbher such evidence of PURCHASE
COSTS and a signed certification that the GRANTEE complicd with

TR

praocuremant procedures as outlined in ARTICLE XTIII.



ARTICLE IV — EQUIFMENT OWNERSHIP

The DEFARTMENT shall be the legal owner of the EQUIPMENT, The GRANTER

sghall

not assign, mortgage, hvpothecate or transfer its interest in

the EQUIPMENT witheut the pricr written approval ol Lhe DEPRRTMENT.

BRTICLE V — OPERATION AND MAINTENWANCE OF EQUIPMENT

A,

The GRANTEE shall use Lhe EQUTPMENT for the purposes of boating
safety and law enforcement and shall  keep the EQUIFMENT
available lfor search and rescue operations.

The GRANTEE shall ne responsible for the costs of operating and
mainlaining Lhe EQUTEMENT; the LEPARTMENT shall neot ke lisble
for such costs.

The CRANTEE shall maintain the EQULIPMENT in good repair.

The CRANTEE, at its own expenss, agrees to replace Lhe EQUTPMENT
if it is destroyed or rendered useless prior to the expiralbion
ot this CONTRACT.

Representatives, agents or employees of the GRANTEE in the
performance of this CONTRACT shall aclh in independent capacity
and not as officers, emoloyees or agents of the DEFARTHMINT.

The GRANTEF shall Xeep complete and accurstce records of all
expendilures pertaining to ths purchase of additional eguipment
and the operation and maintenance ot the EQUIBMENI; such records
shall be awvailakle and open to the DEPARTMENT at all reasonable
times for inspection and audit by any authorized representalive

ot the DEEARTMENT.



ARTICLE VI — TERMINATION OF CONTRACT

A,

Lither DEFARTMENT or GRANTEE may unilaterally terminate this
CONTRACT L1f a malerial breach of the CONTRACT is macde by the
othery such Lernninaticn shall become effective NINETY [80] DAYS
following Lhe dale of receiph by either the DEPARTMENT cr the
GRANTEE of a written notice of terminstion from the party
initiating the termination.

The CRANTEE may terminate this CONTRACY if the GRANTEE becomes
financially or legally unable to comply with the Lermg and
conditicons of this CONIRACYL; such termination shall become
cffective MNINETY [20] Lays following receipk by Lhe DEPARTMENT
of a written notice of termination Crom Lhe GRANTRER.

The DEPARTMENT may terminate this ocontract immediztely and Dbe
relieved of any pavmenls should the legislative body of the
GRANTER fail ko apprepriate GRANTEE FUNDS or it the GRANTLL
fails to perform the requirements of this Agrcement at the time
and in the manner herein oprovided; such terminzticn to becamne
effective upon receipt by the GRANIEE of a written Lerminabion
notice from the DEPARTMENL.

This CONTRACT shall terminate Lhree years after the effective
date specified on page 1 of Lhe CONTRACT if the GRANTEE hasz not

recgeived all of Lhe GRAENT pricr to such date.

]



ARTICLE VII — REVERSION OF EQUIPMENT TO DEPARTMENT

1f, for any reason whatsoever, this CONTHACT is terminalbed prior Lo
Lhe expiration of the term of the CONTRACT, Lthen the GRANTEE shall
deliver the DOUIEMENT  to Lhe DERPARTMENT and =shall execule any
documenl necessary Lo ellecl approprizte changes in wpertinent public
records; the reversion of registerad title i3 heraby declared te be in
addition to, and not in lieu af, any other remedies for breach ot this

CONTRACT which may be available to the DEFARTMENT.

ARTICLE VIII — LIABILITY

A. The GRANTEE waives all claims and recourse againzst L
DEPARTMENT, including the right to ceontribution for any loss or
damage arising from, growing out of or in any wayv connected with
sr  incident to this CONURACT except olaime arising from  Lhe
concurrant  or sale negligence of the DEPARTMENT, ils cofficers,
agents and suplovess,

B. Contractor agress *to indemnify, dsfend and save harmless  the
State, its officers, agentz and emplovess from any and all
dlaims  and Tesses  acovuing or  resuliing te  any and all
contractors, subocentractors, suppliers,  laberers, and any cther
porson, firm or corporation furnishing or supplyving  work
sorviceoes, matorials, ar sunplics in connection with the
performance of this Agreenment, and from any and all claims and
losses accrulng or resulting to any persoen, firm or corporalion
who may be injured or damaged by GRANTEE in Lhe perlormance of

B

Lhig AgreemenlL. GRANTEE warranls, represenls and agrees that it and

ils suboconlraclors, enoloyvess and represenlalives shall

2



at all times comply with all applicable State contracting laws,

codes, rules  and regulations inn the performance o©f his

agreasmeant.

C. If the DEPARTMENT is named a5 2 co-defendant pursuanl Lo
Covernment Code Scectieons 895, et sedq, the GRANTEE shall nobify
the DEPARTMENT and represent it unless the DEPARTMENT eleclts Lo
reoresent itself. 1f the DEFPARIMENT undertakes ils own defense,

it shall bear its own litigalbion coszslz, eapenses and attorney's

fees,

ARTICLE IX — WAIVER OF RIGHTES

IL is Lhe inlLenLion of Lhe parties hereto that from time to time
either party may waive cerfiain of its rights under this CONTRACL. Any
waiver at this time by cither party hereto of its rights with respect
to a default or any other matter arising in connection wilh this
CONTRACT shall not be decmed to be a wailver with respecl Lo any other

cdeftault or matter.

ARTICLE X — REMEDTES NOT EXCLUSIVE

The use by eilher Lhe DEPARTMENT or GRANTRE of any remedy specified
in Lhis CONTRACT for Lhe enforcement of this CONTEACT 1s not
exclusive and shall not deprive the party using such remedy of, oz

limit the applicaticn c¢f, any other remedy provided by law.



ARTICLE HI — OPINIONSE AND DETERMINATIONS

Where the terma of CONTRACT provide for action to be based upen the
apinion, Judgment, approval, review, or determination of either the
DEEARTMENT or CEANTEE, such terms are not intended te be and szhall
never be construed as permitting such opinion, Jjudgment, approwval,
revicw, or cdotermination Lo be arblbrary; capricious, or

unreascnakbla.

ARTICLE ¥XII — ASSIGHNMENT OR TRANSFER OF EQUIPMENT

No assignmenl or Lransfer of Lhis CONTRACT or any part herast, rights
hereunder, or inkeresl hersin by GRANTER shall he walid unless and
unkil it is approved by the DEPARTMENT and made subject to such

reasaonable terms and oonditicons as the DEPARTMENT may impose.

ARTICLE XIII — PROCUREMENT PRCOCEDURES

A, The GRANTEE may use its own procurement procedures which rellecl
applicakble 3State and Leocal laws and regulations, provided Lhal
the procedures conform to applicable lederal law, Lhe standards

identifiaed in E¥HIBIT B, 43 CFR Part 1B, Uniform Administrative

Requirements for Grants and Cooperative Agreements to State and

Local Govermnments, and the specifications prepared by the

CRANTEE and approved by the DEBARTMENT. There shall be no

chancges, corrections, modifications or exceptions to DEPARTMENT

approved specifications without advance approval by the

DEFARTMENT .




ARTICLE XIII — PROCUREMENT PROCEDURES (CONTINUED)

B.

Procurcment procedurss for boats musl ke invitation for Bids.
Please pay s=pecial allenlion teo  the specific procurement

zlandards regarding advertising by your department, adeguale

purchase descriplions, sealed bids, and public openings.
Froocurement procsadures used by the GRANTEE must conform to Slale

law and regulaticns regarding Disabled Veteran Business

Enterprise Participation Requirements, ARTICLE XVT, Recyecling

Certification, ARUVLCLLE XWVII, AND CONTRACTORS CERTIFICATION

CLAUSES, ARULCLE XWIII, The GRANTEE is responsible, in its sole
discretion, for the review of all bhids [or compliance.

EQUIPMENT AND ELECTRONICS PROCCEDUREMENT PROCEDURES:

Grantee must cbhbtain al lsast threse (3) bids or rate gquotations
from gqualifisd scources lor each iteam that has =z unilt cost of
55,000 or more. The bids may be obtained over the phone, bul
muslt he wverifisd with a fax or originzl copy from the vendor,
and muost dinclude the make, model, size, name of wvendor, dabte,
and cost of item.

AWARDING AGENCY REVIEW

{1} Grantees and sub-granless muslh make awvaillable, upon
requast of the awarding agency, technical specificatiens

on proposed procurements whare the awarding agency believes
such review is needed te ensure that the item and/cr services
specified is the one being proposcd for purchase., This review

gernerally will take place prior to the time the

1a



ARTICLE XIII — PROCUREMENT PROCEDURES (CONTINUED)

specitication is incorporated into a solicitabion document.

Howewer, it the grantee or sub-grantee desires to have the

review accomplished after a solicitation has been developed,

the awarding agenoy may still rewview the specifications,

wilh such review usually limited to the technical aspects of

the proposed purchase.

(2)

Granbtess and sub-grantees must on roeguoest make available

Awarding agency pre-award review procuremsnt doouments, such

for

as requests for proposals or ilnvitations for bids, independent

cost ecstimates, etc. when:

(&) A grantea’s or sub-grantee's procurement procedures
operation fails to comply with the procurement sbandards
in Lhis sscbicn; or

{(B) lhe procursment is expecled Lo be awardead without
competition or cnly cne Did or offer is received in
response to a scolicitation: or

{C} The proposed award is to be awarded to other than th
apparent low bidder under a scaled bid procurement; or
(D) & proposed contract modification changes the scope ©

a contract.

{3) A grantee or sub-grantee will be exemplk [rom Lhe pre-awar

review in paragzaph (D) (2) of this secbicon il Lhe awarding
agency determines that its procurement syslems comply with

the standerds of this sectiocn.

or

(=]
=)

E

i



ARTICLE XIII — PROCUREMENT PROCEDURES (CONTINUED)

{A)2 grantes or sub-grantse may reguest that its
procurenent system be reviewsd by Lhe awarsding agenocy to
cetermine whether its sysben meels Lheszse sbandards in
order for its system to be certified. Generally, these
reviews shall occur where there is a continuous high
cdollar funding, a third-party contracts are awarded on a
regqular basis.

{(B)A grantec or sub-grantee may self-certify its
Procuramant systam. Such self-certification shall not
Timit the warding agency's right e survey the systom.

Under a sell-cerbification procedure, awarding agencics

may wish Lo reply on wrillen assurances from the grantas
or sub-grantes Lhal il is complying with these standards.

A grantee or sub-grantee will citke speciflic procedures,
regulations, standards, etc., as being in compliance with
these reguirements and have ite system available Cor

rewviow.

ARTICLE XTIV - SUBJECT TO AUDIT

CRANTEE agroos  that the awarding department, the Lepartmenl

Ganaral Services, the Burean of State RAudits, or thsir designated

representative shall have the right to review and to copy any recozds

and supporting documentation pertaining to the perftormance of

Agresmant. GRAENTEE agress to maintain such records for possible audit

for a minimam of thres (3) years after final payment, unless a longer



ARTICLE XIV — SUBJECT TC AUDIT (CONTINUED)

period of records retention is stipulated. CRANTEE agrees to allow
Lhe audilor{s) access Lo such rvecerds during normal business hours
and to allow inlerviews of any enmployees who might reasenably have
information related Lo =uch records. Fuarther, GRANTEE agrees Lo
include a similar right of the State Lo audil records and interview

staff in any subcontract related to performance of Lhis Agreement. (GC

Ak}

B546.7, BCC 10115 et s=gq., snd CCR Title 2, Section 18396).

ARTICLE XV — NON-DISCRIMINATION CLAUSE

A. During the pertormance of this contract, GRANITEE and its sub
grankees shall nol wunlawfully discriminate, harass or allow
harassment, against any ecnmployvee or applicant for emnployment
bacause of sex, race, color, ancestry, religicns creed, national
origin, disability (including HIV and ALDS), medical condilion
(cancer), @age; marital status, denial of family and medical
carg leave and denial of pregnancy disabllity leave, GRANTERS
and sub-granteses shall insure Lhal Lhe evaluabion and treatment

=

of their emplovees and applicants for cmplovment are free of

such discrimination and harassment. GRAENTEES and sub-granteas

=

zhall comply with the provisions of the Failr Employment and
Housing Act {Government Code, Seclion 12200 &b seg.) and the
applicable regulations promilgated there under (California Code
of Fegulaticns, Pitle e Saction T285.0 ek sedg. ). The

applicable regulations of the Fair Employment and lousing

Commission implementing Government Code, Seclion 12%9%0 (a—-f).,

13



ARTICLE XV — NON-DISCRIMINATION CLAUSE {(Continuad)

are set forth in Chapter 5 of Division 4 of Title =2 of the
California Code of Regulaticns and are incorporaled into this
CONTRACT by reference and made & part hereot as if sct forth in
full, GRANTEE and sub-grantees shall giwve wrillen noebice of
their obligations under this glause to labor organization with

which Chey hawve = collective bargalining Or oLher

]

greement.

B, GRANTEE shall include the non-discrimination and compliance

provisicons of this olause in all suk-grants te perform work

under this CONTRACT.

ARTICLE XVI — DISABLED VETERAN BUSINESS ENTERFPRISE PARTICTIFATION
REQUIREMENT

A State law regquires that State contracts have participation goals
of 2 percent for Disabled YWeteran Business Enlerprizes (DVEEs) .
Tiocal gowvernmantal agency contracts where the S5tate retains a
proprietary interest must comply with this recuirementl.

B. GRANTEE is respensible for advising all prospective bidders of
responsibilities and requirements by including specilic language
in any and all Tnwvitations for Bids and Regquests for Proposals.

C. The  GRANTEE is responsible Tor reviewing  all bids tor
compliance  with  the Disabled Veteran Business Enterprise

Particivation reguirement.

ARTICLE EVII — RECYCLING CERTIFICATION

A. SLate law requires that stalte contracts shall have Recyeling
Certification in writing under penalty of perijury, the minimum,
T onol exacl, percentage of recyoled content; bath post consumcr

waste and sccondary waste as defined in ths Public Conlracl



Code, Secticons 121681 and 12200, i materials, g¢oods, o=
supplies offerad or products uscc in the performance of Lhis
Agreement, regardless of whelher the product meets the
required recyoled product percentage as defined in Lhe
FPublic Ceontrsct Code, Sectiocns 12161 and 12200. Contractor
may cerlify that the preduct centains zero recycled contenl.

(BCE 10233, 10303.5, 10351}

GRANTEF iz responsible for advising all prospective bidders of
reasponsibilities and requirsments by including specific language
in any and all Invitatiens for Rids and Reguests for Proposals.
Suggested language and forms which may be used are attached to
this exhibib.

The GRANTEE 1is respensible for reviewling all bids for

compliance with Reoycling Certification reguirement.

ARTICLE XVIII — CONTRACTOR CERTIFICATION CLAUSES

A,

The CONTRACTCR CERTIFICATION CLAUSES contained in  document
CCC2%8 arec hereby incorporated by reference and made a part of
this Agreemenl by this reference as if attached hereto.

GRANTEE 1s responsible for advising all prospective bidders of
responsibilities and reguirements by including specific language
in any and all Invitations for Bids and Beguesls [or Propozals.
Suggested language and Torms which may De used are attached to
this exhibit.

The GRANTEFR iz responsible for revicwing all bids for compliance

with Recyvoling Certiftication reguirement.

L5



ARTICLE XIX — DISPOSITION OF PROCEEDS FROM SALE OF EQUIPMENT

It the GCRANTEE has contributed money ocbhes: Lhan GREANT funds to Ccover
Lhe paymnent of PURCHASE CGSTS, and in the cvent of a sale ol Lhe
EQUIPMENT after the expiration or termination of Lhis CONTRACT or the
raversion of Lhe ROUTPMENT to the DEPARTHMENT, then the proceeds

of the EQUIPMENT sale shall be distribuled bketwesn the DEFARTHMENT
and Lhe GRANTEE in proportion to their respective contributiocns in
raying the PURCHASE CC3TS, e.g.: if the PURCHASE COSTS totaled
$100,000 and the GRANT contribution amcunts to 560,000, then Lhe
DEPARTMENT would receive 50% of the LQULPMENT sale proceeds and the

GREANTEE would recelive 40%,

1a



EXHIBIT B

[Code of Federal Regulations]

[Tit_le 4%, Volume 1, Parts 1 to 929]

[Revized as of Ootobear 1, 1997

From the U.5. Government Printing Oflice wia GPO Acoess
[CITE: 43%CFR18]

TITLE 4%—TRANSPORTATLON

Subtitle A—Office of the Secretary of Transportation

PART L8—UNLEORM ADMINISTRATIVE REQCUIREMENTS FOR GEANTS AND
COOPERATIVE AGREEMENTS TO STATE AND LOCAL GOVERNMENTS

Subpart A-—General

Y

o il e
[ow s BE e o0 e S w0 S 1)
. . . - . v __"j
e L ds L Bo

Purpose and scope of Lhis part.
Scope of subpart.

Definillons.

Applicability.

ELfecl on obhar izsuance’'s.
hdditions and exceptions.

Subpart B—Pre-Award Requirements
18.10 Form=s for applyving for grants.
18,11 Btate plans.
18.12 Special grant or sub grant conditions for “high risk”
grantecs.

Subpart C—Post-Award Requirements
Financial Administratiocn

18.20 Standards for Financial managemsnt systems.
18.21 Pavment.

158,27 Bllowable oosts.

18.23 Period of awvailability of Lunds.

18,24 Matching or cost sharing.

18,25 Program income.

18.26 Non-Federal andits.

Changes, Property, and Subawards

18.30 Changess.

18.31 Real property.

18.32 BEquipment.

18,23 SBuppliss.

18,34 Copyrights.

18.35 subawards to debarred and suspended parties.
18.36 PFrodurement.

18,37 Subgrants.

7



Feports, Records Retention, and Enforcement

18,40 Monitoring and reporting programn perlfarmance.
18.41 Financial recporbting.

168.42 Relenlion and access redquirements for records.
18.43 Enftorcement.

18.44 Termination Tor conveniencea.

Subpart D—After-the-Grant Requirements

18,50 Clossout,
12.51 Later disallowance's and adijustments.
18,52 Collection of amounts dae.

Subpart E-Entitlements [Resexrved]

Muthority: 49 U.5.C. 322(a).5curce: 53 IR B086 and 8087, Mar.
11, 1988, unless cLherwizse noted,

Editorial Hote: For additicnal information, see relaled
documents published at 49 FR 24558, June 18, 1984, 52 FR 20198,
May 29, 1287, and 52 FR 6028, March 11, 1988.

A—General

Sec. 18.1 Purpose and scope of this part.

This part establishes uniform aduminislralive rules for Faderal
grants and cooperative agrecments and subk awards to State,
logal and Indian Crilkal governments.

Sec. 18.2 SBcope of subpart.

This suppart ceontains generzl rules pertalning to this
part and procedures for control of excsptions frem this part.

Sec. 18.3 Definitions.

Az used in this part:

Raorued expenditures mean the charges incurzred by the
grantee during a given period requiring the provision of funds
Lo

(1) Goods and other tangible property received;

(2} services performed by enplovees, contractbors, sub
grantees, subnoontractors, and other payees; and

(3} other amounts becoming owed under programs for which
no current services or parformance 1s recgulred, such as
annulties, insurance claims, and obher benafit payments.

hocruad Lnooms means Che sum of:
(1) Earnings during a given period from services
parformad by the grantes and goods and other tangible
property delivered to purchasers, and
[2) amounts hecoming owed to the grantee for which no
currenk services or performance is reguired by the
granteo.
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Aoguisition cost of an item of purchased eguipment means the
net inveoige unilt price of Lhe properly including the oost of
moditications, attachments, accessories, or auxiliary apparalus
necessary to make the property usable for the purpose for which
it was acguired. Other charges such as the cosk of installation,
Lransportation, taxes, duty or protective in-transit insurance,
shall ke included or excluded from the unit acguisilisn cosb in
accordanace with the grantee's regular accounting practices.

Aoministrative reguiremsents mean those mattoers common to
grants in general, such as [lnanclal managesment, kinds and
fraguency of reaports, and retention of records. These are
distinguished from “programomalic” reguoirements, which concern
matters that can be treated only on a program-by-pregram or
grant-byv-granl basis, such as kinds of activities that can be
supported by grants under a particular progran.

Awarding agency meanst

(1) with respect to a grant, the Federal agency,
29 with respeat te a subk grant, the party that
awardsd the subn grant.,

Cash contributicns means the granles's cash cublay,
ineluding the outlay of money contributed to the grantee or sub
grantee by oblher public agencles and insbitutions, and private
organizations and indiwviduals. When auvtherized by Federal
legislation, Federal {unds received From other assistance
agrecments may be considered as grantss or sub grantess cash
conlbribulicns,

Contract means (except as used in the delfinilions [or
“grant” and “sub grant” in this section and except where
gualified by “lederal”)a procurement contrack under a grant or
subr grant, and means a procurament subcontract uncer a
contract.

Cost sharing or matching means the value of the third
party in-kind contribulbions and Lhe porlion of the costs of a
faderally assisted project or program not korne by the ledesral
Governmenl .,

Cost-type contract means a contract or subcontract under a
grank in which the centractor or subcontractor is paid on the
basis of the costs it incurs, with cor without a [ee,

Fguipment means tangible, nonexpendable, perscnal propsrty
having a useful life of more than one year and an acoulisition
post of 35,000 or more per unit. A grantee may use its own
definition of equipment provided Lhal such definition would at
least include all cguipment cefined abowve.

Expenditure reporl means:

{l) For non-construction grants, the S0-269

“Financial Status Report” (or other eguivalent
report);

(2} for consbruction grants, the SF-271 “Cutlay ERceport
and Rsguest for Heimbursemsnt” (or oLher equivalent
reparty .
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Grant means an award of financial assistancs, including
cooperative agreemenls, in Lhe form of money, or property 1in
licu of money, by the Federal Government Lo an eligible
grankLes. The term does not include technical assistance which
provides services instead of money, or cther assistance in
Lhe form of revenue sharing, loans, lcan guarantess, lnlerest
subsidies, insurance, or direcl appropriabions. Also, the
tarm does not include assistance, such as a fellowship or
other lump sum awazd, which Lhe grantes is not reguired to
account for.

Granklee means Lhe government to which & grant is awarded
and which is accountzable for the use of Lhe funds provided.
The granlee iz Lhe entire legal entity even if only a
particular component of the entity is designalsad in tha grant
award documaent.

Local government means & counly, municipality, city,
town, township, local public authority (including any public
and Indian housing agency under Lhe United States Housing Act
of 1937) school district, special district, intraslate
district, council of gavernmenlbs (whether or not incorporated
as a nonprofit corporaticon under state law), any olher
regional or interatats government entity, or any agency or
instrumentality of a leocal governmenl.

Obhligations means the amounts of orders placed, contracls
and subk grants awarded, goods and services receivead, and
similar transactions during a given period that will require
pavment by the grantee durlng Lhe zame or a future period.

CMEB means the United 3tates Office of Managemenl and
Budgel.

Cutlayvs f{expenditures) mean charges made Lo the projecht
or program. They may be reported on a cash or accrual basis.
For roports prepared on a cash basis, outlays are the sum of
aclual cash disbursemaent for direct charges for goods and
sorvices, the amount of indirecht expense incurred, the wvaluc
of in-kind contributiens applied, and the amecunt of cash
advances and payvnents made Lo conlractors and sub grantecs.
For reports prepared on an accrued expenditure basis, oublays
are the sum of actual cash dishursensnts, the amoeunt ol
indirect expensce incurred, the walue of in kind contributions
appliaed, and the new increase [(or decrease) 1n the amounts
owed by the grantee for gogds and other property recsived,
for services performed by amployvess, contractors, sub
grantees, subceontractors, and other payees, and other amounts
becoming owsd under programs ftor which no current szervices or
performance are reguired, such as annuities, insurance
olaims, and other bernefit pavments,

Tercentage of completion maethod reters to a system under
which payments are made for construction work according to the
percenlage of conpleticon of ths work, rzather than to the
grantec's cost incurred.

Frior approval means documenlalion sevidenoing consent
prior te incurring specitic cost.
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Bezl property means land, irncluding land improvements,
structures and appurtenances thersto, excluding movable
machinery and eguipmentl.,

Share, when referring to the awarding agesncy's portion
of real property, egquipmant or supplies, means the same
percantage as the awarding agency's portion of the acguiring
party's Lotal costs under the grant to which the acguisition
costs of the property was charged, Only costs are to be
counLed-not the valua of third-party in-kind contributions.

State means any of Lhe several States of the United
States, the District of Columbia, the Commonweallh of Tuarto
Fico, any territory or possession of the United States, or
any agency or instrumentality of 2z State exclusive of local
governments. The Lerm does nob include any public and Indian
housing agency under United States llousing AcL of 1937.

Sub grant means an award of tinancial assistance in
the form of money, or property in lieu of monsy, mads under
a granl by & grantee to an eligible sub grantee. The Lterm
includes financizl assistance when provided by contractual
legal agreement, but does not include procurement
purchases, nor does it include any form of assistance which
ig exgluded from the definition of “grant” in this part.

Sub grantee means Lhe government or other legal entity
te which a sub grant is awarded and which is accountable to
the grantes Lor Lhe use of the Tuands provided.

Supplics means all tangible personal properby othar than
“oguipmenl” as defined in this part. Suspension means depending on
the context, either:

(1) temporary withdrawal of the authority to cbligalbe
grant funds pending corrective action by the
grantes or sub grantee or a decision to terminale
the grant, oz

(2) #an action taken by a suspending official in
accordance wilh agency regulations implementing
E.0. 12549 to immediately exclude a person from
participaling in grant transactions for a perioed,
pending completion of an invesligalion and such
legal or debarment proceadings as may ensue.

Termination means permanent wilhdrawal of the authority
Lo obligate previcusly-awarded grant funds before Lhal
authority would otherwise expire. TL also means the voluntary
relinguishmant of that autherity by the grantee or sub
grantes. “lermination” doss nol include:

(1} Withdrawal of funds awarded on the basis of the

grantee's underestimate of the un-cbligated balance in

a prior period;

{2) Withdrawal of the un-obligated balance as of Lhe

cpiraticn of a grantk;

{3) Refusal to extend a grant or award additional

funds, to maks 2 competing or non-competing

continuation, renewal, cxtension, or supplemental
award; or
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(4) woiding of a grant upon cetermination that the
award was chtained Cfraudulenlly, or was otherwise
illegal or invalid from incepticon.

Terms of a grant or sub grant mean all reguirements of the
grant or sub grant, whether in statute, regulalicons, orv the
award decumenl.

Third party in-kind ceontributions mean properby or
services whickh kbenefit a federally assisted project or
orogram and which are contributed by noen-Federal third
vartiss without charge te the grantee, or a cost-Lype
conlbractor under Lhe grant agresment.,

Un-liguidates obligations for reports preparzed on a
cash basis mean Lhe amount of obkligations incurred by the
grantec that has not bkeen paid. For reports prepared on an
accruoed expenditure basis, they represent the amount of
obligations incurred by the grantee for which an cutlay has
rnot bheen recorded.

Un—obkligated halance neans Lhe porlion of the funds
authorizad by the Federal agency that has not been obligated
kv the grantee and is determined by deducting the cumulative
obligations from the cumulative funds authorized.

Sec. 18.4 Applicability.

{a) General. Subparts A through D of this parl apply to all
granlz and aub granbs bto governmants, except wheore
inconsistent with Federal statutes or wilh regulations
authorized in accordance with the exception provision of See.
18.6, or:

(1) Grants and sub grants to State and local instituticns

el higher educalion or Slale and local hospitals.

(2] The block grants authorized by the Omnibus Budget
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(3} Entitlement grants to carry onf the following programf
of the Socizl Security Act:

(1) Aid teo Needy Familiss with Dependent Children (title
V-2 of the Act, nolb including the Work Incenlive Brogram
(WIN) autherized by secticn 402(a)12(3); HHS grants for WIN
are subject to this parlk);

{ii) Child Support Enforcement and Establishment of
Paternity (title IV-D of the Act):
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(iiiy Foster Care and Adoption Assistance (Lille TIV-F of
Lhe Aoct):

{iw) Ald to the Aged, [Blind, and Dizakled (Litles T, X,
X1V, and XVI-AAEBD of the Act); andc

(v) Medical Assistance (Medicaic) (tinle HIX of the

rot  including the State Medicaid Fraud Control program

authorized hy section 1803{a) (8) (B).
(4) Entitlement grants under the following programs of
The NaLiconal Schoaol Tunch Aot:

(i) Scheool Lunch {ssction 4 of Lhe Acl),

(11) Commodity Assistance {(section & of the Act},
(iii) Special Meal Assiszlance (zeclicon 71 of ths
Actl,

(iw) Summer lood Service [or Children (section 13
af the Act), and
(v} Child Care Faood Program [(secticon iV of the
Aoty .
{5) Entibtlemenl granls under the following programs oI
The Child MWutrition fct of 1266:
{i) 8pecial Milk (section 3 of the Act), and
{ii} School Breakifast (section 4 of Lhe AcL).
(&) FErntitlement grants for State Administrative
expenses undsr The lood Stamp Act of 1%77 (ssction 16
of the Aot) .

{7) & grant for an experimental, pilel, or demonstration

project that is also supported by a grant listed in
paragraph (&) (3) of Lhis seclion;

(8) Crant funds awarded under subsection 412 (=) ol Lhe
Immigralion and Mationality Act (8 U.5.C. 132i(c)) and

subscotion 501 {(a) of the Refuges Lducatiocn Assistanoes Act

of 1880 {(Pub., L.96-422, 94 Stat. 180%), for cash

assistance, medical assistancs, and supplenenlal security

income benefits to refugees and entrants and the
administrative costs of nroviding the assislance and
bhanefits;
(9) Grants to leocal educatlon agencles under 20 0D.5.C0.
236 through 241-1(a), and 242 through 244 (portions of
the lmpact Aid program), excepl o 20 1T.5.0.
2380y {2y (o) and 2£40(£) (Entitlement lncrease Loz
Handicapped Children); and
(L0} Payments under the Veterans Administrabion's
SGLale Home Per Diem Program (38 UD.5.08. &41(a)).
() Entitlement programs. kntitlement programs snumsratsad
above in Sec. 1&8.4(a) (3) through (8) arc subject to
subonart E.

Sec. 18.5 Effect on other issuance's,

All other grants administralion provisions of cogifiad
orogram regulations, program manuals, handbooks and other
nonregulatory materials which are inconsistent with this
part are superseded, cxcept to the extent they are recuired
by stalule, or authorized in accordance with the exception
provision in Sec. L18.&.



Sec. 18.6 Additions and exceptions.
{a) For classes of grants and grantess subject to this part,
Faedera]l agencies may not impesc additicnal adminiatrative
requirements except in codified regulations published in Lhe
Federal Register.
(b) Exceptiocns for classes of grants or grantees may be
authorized only by CME.
(1) All Deparlmental regquasts for cxceptions shall be
processed through the Assistanl Secretary of
EBdpiniglralion.,
(2} [Reservad]
() Exceptions on a case-by-casc basis and for subgranteas
may be authorized by Lhe alfected Feaderal agencies.
(1) All case-by=-casc exceptions may be authorized by
the affeclLed operabing administrations or departmental
oftices, with the concurrence of Lhe Assistant
Secretary for Administration.
(2] |Beoscrved]

[53 FR 8086 and 8087, Mar. 11, 1988, as amended at 60 FR 19646,
Apr. 19, 1995]

Subpart B—Pre-Award Requirements
Sec. 18.10 Forms for applying for grants.

{a) Zocopa.
(1) This seclion preacribes forms and instructions to be
used by governmental organizations {exceph hospitals and
insbitutions of higher education operated by a
government] in applying for granls. This section 1s not
applicable, however, to formula grant programs which do
net reguire applicants to apply For Tunds on a project
basiz,
(2) This section applies only to applications to Pederal
agencias for grants, and is not recguired Lo be applied
by grantees in dealing with applicants for subgrants.
However, grantces are encouraged Lo aveid more detailed
or burdensome application reguirements for subgrants.
{3y Forms and procedures [for Fedeval Highway
Bdministration (FHWA) projects are contained in 23 CFR
part 630, subpart B, 23 CFR part 420, subpart &, and 489
CFR part 4L0.

{ y Authorized forms and instructions for governmental
rganizations.
(1) In applying for grants, applicants shall only use
standard agplication forms or Lhese prescribed by the
granl ing
agency with the approval of OMB under the Papcrwork
Feduction Act of 1980,
{2) Applicants are nol reguired to submit more than the
original and twe coples of preapplicalions or
applicaticns.
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{3) Applicants must folleow all applicabkle instructions
Lhat bhear OMB glearance numbers. Federal agencies may
specify and descrilbe Che orograms, functions, or
antiwvities that will ko used to plan,

budgel, and evaluale Lhe work under a grant. Other
supplementary instructions may be issued only wilh Che
approval of CMB Lo Lhe exbent reguirsd under the Paperwork
Beduction Act of 1980. For any standard form, except the
8F-424 face sheet, Faderal agencies may shade out or
instruct the applicant to disregard any line item that is
not needed.

(4) When a grantes applies tor additional funding
fzuch as a continuation supplensnlal award) or amends
a previcusly submitted applicaticn, only the affecled
pages need be submilbed. Previocusly submitted pages
with intormation that is still current need nol be
resubmillad, [E3 FR BC0ES and 2087, Mar. 11, 1%8E, as
amended at 52 FR B086, Mar., 11, L1288]8ec. 18.11 Stats
plans.,
{a} Scope. The statutes for some programs reguire States fo
submit plans hefore receiving grants. Under regulations
implementing lxecutive Order 12372, “InlLergovernmental
Eeview of Fedaral Programs,” States are allowed to simplily,
consolidate and substitute plans. This section contains
additional provisions for plans that are subject to
regulaticns inplemenling Lhe Fxeculbive order.
(b} Regquircments. A 3tate need meet only lFedaral
adminislralive or programmatic regquirements for a plan
that are in statutes or codified regulatlons.
() Assurances. In each plan the State will include an
assurance that the State shall comply with @#ll applicable
Federal statntes and regulations in ettect with respect to
the periods for which it receives granl [unding. For this
assurance and other assurances required in the plan, the
state mayv:
(1) Cite by number the statutory or regulztory provisions
requiring the assurances and affirm that it g¢gives the
assurances regquired by those provisions,
{?) Repeat the assurance language in the statutss or
roegulations, or
{3) Develop ks own language to the extent permitted
Ly law.
(d) Amendments. A State will amend a plan whenevex
necessary Lo reflect:
{l) Mew or revised Federal statutes or regulations or
(27 &
material change in any State law, organization, policy,
or State agency operation. The State will obtain
approval ftor the amendrment and its effective dale but
nead submilb for approval only the amended portions of
the plan.



Sec. 18.12 Special grant or sub grant conditions for “high-
risk” grantees.

{a) A grantee or sub grantee may be considered “high
risk” 1f an awarding agency determines that z grantes or
sub grantee:
(1) Has a history of unsatisfactory performance, or
(2) Is not tinancially stabls, or
(3) Has a4 managemsnk system which doss not meet the
management standards sct forth in this part, or
{4) Has not conformed Lo Lerms and condilions of previous
awards, or
{h) Is atherwise nob reaponsible; and iF Lhe awarding
agency determines that an award will ke made, special
conditions and/or restrictions shall correspond to the
high rizk condition and shall ke included in the award.
(o) Special conditicns or restrictions may includs:
{1) Paymanl on a reluobursement basis;
{2) Withheolding authority to procsad to the next phase
until receipt of evidence ol acceplable performance wilhin
a given funding pocriod;
{3 Regquiring additional, more delailed [inancial
Ireports;
(4) Acditional project monitoring;
{5) Beguiring the grantse or subk grantes to obtain
technical or managemanrt assistarcs; or
{6) Eslablishing additional prior approvals.
(c) I1If an awarding agency decides to impose suach
conditiaons, the awarding oflicial will notily Lhe granles
or sub grantee as early as possible, in writing, of:
{1} The naturs of the special conditions/reslrictions;
{2) The reascnl(s) for impeosing them;
(3) The oorrective acbions which musl bs Laken balfore
Lhey will be removed and the time allowed for complating
the corrective actions; and
{4y The melhoed of regquesting reconsideration of the
onditions/ restrictions imposed.

Subpart C—Post-Award Requirements
Financial Administration
Sec. 18.20 Standards for financial management systems.

fa) A Sktate mus=t expand and account for grant funds in
accordance with Stats laws and procedurses for sexpending and
accounting for its own funds. Fiscal control and accounting
osrocedures of the State, as well as its sub grantees and
cosb-type conlraclors, must be sufficient to
{l) Permit preparation of reports reguired by this
part and the statules aulherizing Lhe grzanl, and
{2) Permit the tracing of funds te a level of
axpenditures adeguate te establish that such fundz have
not  been used in wioclation of the restrictions and
prohinitions of apolicabls statutes.
(b} The Tinancial managemsnt systems of other grantess and
sub grantecs must meet the following standards:
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(1) Financial reporting. Accurate, current, and complete
disclosure of the [inancial resuwllbls of financially
agssisted activities must be made in accordance with the
financial reporbing reguirements of the grant or sub
grant.

(2) Accounting records. Grantees and sub grantees must
maintain records which zdecuately identify Lhe scource
and application of funds provided for financially-
assisted activities. Llhese records musk conlain
information pertaining to grant or sub grant awards and
authorizations, obligations, unobligated balances,
assets, liabilitics, outlayvs or expenditures, and

incoms ,

(3) Internal contrel. Effective contrel and
accounLabillily musl be maintained for all grant and sub
grant cash, real and personzl property, and olher assets.
Grantees and sub grantees must adeguately safeguard all
such property and must assure that it is used solely for
aulhoerized purposes.

(4) Budget control. Actual expenditures or cullays must
e compared with budgeted amounts for cach grant or sub
grant. Financial informabicen musl be related to
performance or productivity data, including the
development of unit cost informalicn whenever appropriate
or specifically reguired in the grant or sub grant
agreemenl. I onil cosl dala are reguired, estimates
bascd on available documentation will be accepted
whensver possible.

{5) Allowable cost. Applicabkle OMB cosl principles,
agency program regulations, and the terms of grant and
subk grant agreements will ke followed in delermining the
reasonablenseas, allowability, and allocakbility of costs,
{(68) Source documentation. ARocounbing records mausht be
supported by such scurce documentation as cancelled
checks, paid bills, payralls, Lime and attendance
recerds, ceontract and subk grant award documents, el

{7) Cash management. Procedures for minimizing the time
elapsing between the transfer of funds from the U.S5.
Treasury and disbursament by grantees and sub grantess
must ke followed whenever advance paymenl procedures are
uaed. Grantess must astablish reasonakble procedures to
ensurs the receipt of reporbs on suly granlees' cash
balances and cash disbursements in sufficient time to
enakle them bte prepare conplele and accurate cash
transactions reports to the awarding zgency. When
advances are madse by lelter-of-aredit or elactronic
transfer of funds methods, the grantee nmusk make
drawdowns as close as possible to the time of making
disbursements. Grantees must monitor cash drawdowns by
Lheir zubk grantess o assure that they conform
substantizlly to the same standards of Liming and amount
as apply to advances to the grantecs.
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Sac.

fo) An awarding agency may review the adecuacy of the
financial manacgament svstem of any applicanl for Tinancial
assistance as part of a pre-award review or at any time
subsegquent Lo award.

{cl} Certain Urban Mass Transportation Administration (UMTA)
grantees shall comply wilh Lhe requirements of section 15 of
the Urban Mass Transportation (UMT) Act of 1264, asx ansnded,
as implemented by 49 CFR part 630, regarding a unitorm
systen of accounts and records and a2 uniform reporling
syatem for certain grantees.[:3 FR 808¢ and 8087, Mar. LL,
1988, as amended at 53 R 8086, Mar. 11, 1888]

18.21 Payment.

{z) Scopes. This section prescribes the basic standard and the
methods under which a Federal agency will maks payments to
grantees, and grantecs will make payments to sub grantess and
conlbracbors,

() Basic standard. Methods and procedures L[or paymenl

shall minimize Lhe Lime elapsing between the transfer of
funds and dishursement by the grantes or sub granlee, in
accordance with Treasury rvegnlations at 31 CFR part 205.

(o) Advances., Grantees and sub granbees zhall be paid in
advance, provided they maintain or domonstrate the
willingness and abilily Lo mainlain prodedures to minimize
the time elapsing spetwesn the transfeor of the funds and
Lheir disbursement by Lhe granles or sub grantes.

{d) Reimbursement. Reimbursement shzall be the preferred
melhoed when the reguirements in paragraph (e¢) of this
section are net met. Grantees and sub granless may also be
paid by reimbursement for any coastruction grant. kxcept as
otherwiss specified in regulaticn, Federal agencies shall
not uss the percentage of completion methed to pay
construction grants. The grantee or sul granbes may use

that maethod to pay its construction contractor, and if 1t
does, Lhe awarding agency's payments Lo the grantee or sub
grantee will be bascd on the grantee's or sub grantee's
aclual rale of disbursemsnl.,

{2} Weorking capital advances. LI a grantee cannol meel Lhe
ariteria Tor advance payments describked in paragraph (o) of
this section, and the lederal agency has delerminsd that
raimbursemant is not feasible because the grantes lacks
sufficient working capital, the awarding agency may provide
aash or a working capital adwvance basis. Under this
procedure. the. awarding agency shall advance cash to the
grantce te cover its estimated disbursement needs Loz an
initial period generally geared to the grantee's disbursing
cvcle. Thereafter, the awarding agency shall reimburse the
grantes for its actual cash disbursencnts. The working
capital zdvance method of payment shall nol he used by
grantees or sub grantees if the reason for using such method
i=g the unwillingrness or inabilily of Lhe grantee fTo providg
timaely advances to the sub grantee to meet the sub granles's
aclual cash dishursemenls,
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Sec., 18.21 Payment. (Continued)

()

Effect of program income, refunds, and aucit

recoveries on paymenk .,

(g}

(h)

(1} Crantecs and sup grantces shall diskurse

repavmenls Lo and inleresl earned on oa revoelving Tund
before reguesting additicnal cash pavments for the

same activity.

(2} Except as provided in oaracgraph (£} (1) of cthis
section, granteass and sub granteses shall disburse program
income, rebates, refunds, contract settlements, audil
racoverias and interest earned on such funds before
reguesting additicnal cash payments,

Withhelding payvments.

{1) Unless olherwisze regquired by Federal slalbubte,
awarcding agenciss shall not withhold payments for propers
charges incurred by granless or sub grantees unless—

(i) The grantec or sub grantec has failed to comply

wilth grant award conditions or

(ii} Jhe grantee or sub grantee iz indebted to Lhe

United States,
{2) Cash withheld for failure to comply with grant award
condition, but without suspansion of the grant, shall be
released to the grantee upon subseguenl compliance. When a
grant is suspended, payment adiustments will be made in
accordance wilh Sec. 18.43(ch.
(3) A Federal sgency shall nct make pavment Lo grantees
for amounks Lhat are wilthheld by granlees or sub
grantees from payment to contractors to assure
gatislfacltory complebion of work. Tayments shall be made
ov the Federzl agency when the grantesgs or zub grantees
actually disburse the withhsld funds to the contractors
or to escrow accounts established to assure satislaclorny
aompletion of work.

Cash depositories.

{(l) Consistent with the naticnal goal of cxpancing the
opporiunilies [or minozily business enterprises,
grantces and sub grantecs are cncouraged to use minority
banks (a bank which i1z ocwned al least 30 percent by
minerity group members). A list of minority owned banks
can be obbtazined from Lhe Minority Business Development
hoency, Department of Commerce, Washington, DC 20230,
{Zy A grantee or sub grantee shall maintain a scparate
bank account only when required by Federal-Stale
agreemant.
(i) Ilnteres=st sarned on advances. Bxoepl for inberest
carnad on adwvances of funcds exempt under the
InLergovernmenlal Cooperalion Act (31 T.3.0. 8501 &t
seg.) and the Indian Sclf Determination Act (23
7.8.C, 450), grantees and sub grantees shall
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Skalke,

promptly, but at least guarterly, remilb inleresl
parned on advances the Federal agency. The grantee
or sub grantes may keep interest amounlks up Lo $700
per vear for administrative expenses.
() 23 J.5.0C, 121 limits paynenls Lo Skhates Tor highway
construction projects to the Federal share of the costs of
construction incurred to dale, plus Lhe Fed=sral share of
the wvalues of stockpiled matcrials.
(k) Section 404 of the Surldce Transportation Assistance Act
ot 19%8Z dircects the Secretary to reimburse Stales
Federsl share of costs inourred. |53 FR 8086 and 5087,
11, 12588, as amended at 53 'R 8086, Mar. 11, 1HEH]
18.22 Allowable costs.
fa}l Tdmitaktion
B o
(1)
and
the

(0]

]

I Fe

Mar.

LOE

on nae of fuands. Crant funds may be used
The allowable costs of the grantees, subn grantees
cost-type conlraclors, including allowable costs in
form of payments to fixed-price contractors; and
(2) Beasonable fees or profit te cost-type contractors
but not any feco of prefit (or other increment above
allowable costs) to the grantee or sub grantee.
{b) Applicable cost principles. For each kind of
crganization, there is & set of Federal principles for
determining allowabkls costes., Allowable coslzs will
determined in acoordance with the cost principles applicable
to the organization incurring the costs. The following chart
lists the kinds of organizaticns and the applicable cosl
nrinciples.

913

Use the principles irs
OMB Circular h-87,
OMB. Circular A-122.

For the costs of a—
local or Indlan Lribal

gqovernment. ..
Private nonprofit organization
other than

arm (1) institution of highar
education, (2} hospital, or (3)
aorganization namcd

in OMB Circular B2-122 as not

subjecct to that eircular.

Eaucalional

6 £ € ol Do o o B0 o R SRR 3
For-profil organization other than a
hospital and an ocrganization named
in OBM Cilrcular A-122 as nct
subkiject to that circular.

OMB Circular A-21.

48 OFR part 31. Contract
Cost Principles and
Drocedures, o uniform
cost accounling
standards that comply
wilh cost principles
acceptable to the
Fedaral agency.

{c) The overhead cost princinles of OMD Circular B-87 shall
net apply toe State hichway agencies tor FHWA funded grants.
(dY Sectigns 3I(L) and 9(p) of Lhe UMT ack of 1964, as

amended,

30



zauthorize the Secretary to include in the net projecl cosl
eligible for Federal assistance, the amount of interest
earned and pavable on bonds izsued by Lhe Stale or locs
public body to the extent that the procecds of such konds
have aclually been expended in carrying cut such project or
portion thereof. Limitations are established in sections 32
and 9 of the IMT Rct of 19264, as amsndead.

(2) Secticn 2 of the UMT Act of 1264, as amendsd, auvkthorizes
grants to finange the leasing of tacilitiegs and eguipmant for
use in mass transportation services provided leasing is more
aost effective than acguisition or constructian.

[53 FR B086 and 8087, Mar. 11, 1988, as amended at 53 FR B08s5,
Mar. 11, 1988]

Sec. 1B.23 Period of availability of funds.

{a) Cencral. Wheore a funding period is specified, a grantes
may charge Lo Lhe award only cesls resulting from obligations
of the funding period unless carryvover of unobligated
balances iz parmitbed, in which case the carryover balances
may be charged for costs resulting from cobligations of the
subsaequent. funding period.

() Liguidation of okligations. & grantee must liguidate all
chligations incurred under the award not _ater than 20 days
after the end of the funding period (or as speciflisd in a
program regulation) to coincide with the submission of the
annual Financial Slalus RBeporl (SF-Z268) . The Federal agenoy
may extend this deadline at the reguest of the grantee.

Sec, 18.24 Matching or cost sharing.

{a) Basic rule: Costs and contributicons acceptable., With Lhe

gualifications and excepbicns listed in paragraph (b) of this

section, a matching or cost sharing regulzement may be

satisfied by either or both of the following:
(1} Allowakle costs incurred by the grantes, sub granlee
ar a cost-type contractor under the assistance agreement.
This includes allowable cosls borne by non-Federal grants
or by others cash donations from non-Federal third
parlies,
{2) The walue of third party in-kind contributions
applicable Lo Lhe period Lo which the cost sharing or
matching requirements applies.

(kY Oualifications and exeephionas—
{1) Costs borne by other ederal grant agreemsnls.
Except as provided by Faderal statute, a cost sharing or
matching reculrement may not be met by coskls bhorne by
anothaer Federal grant. This prohibition does not aoply
Le income earned by a granlee or sub grantee from a
contract awardsed under another Federal crant.
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(23

General revenue sharing. For the purpose of this

geclion, general revenus sharving funds distribuntad ander

31
(3}

U.3.C. 6702 are not considered rFederal grant funds.
Cosh or contributions counted towards other Paederal

costs—sharing recuilrsments. MNeither costs nor Lhe wvalues

of

third party in-kind contiributions may count towards

satisfyving a cost sharing or mwatching reguiremenl of a
grant agracment it they hawve bkoen or will ks counted
towards sabtisfying a cost sharing or mataching
regquirgment ot another Federal grant agreement, =2
Federal procuremenl conlracl, or any cther award of
Federal funds:

(4)

Cosls Ffinanced by orogram incoms. Costs financed by

orogram income, as defined 1n Sec., 18,25, shall nol count
towards satisfvyving a cost sharing or matching regquirement
unless they are expressly permitted in Lhe Lermzs ol Lhe

assistance agresmsnt. [(This use of general Drogram income

ig
(=)

[ adg

described Zn Sec. 18.25{g).)
Services or property financed by income earned by
tbraclers., Conlraclors under a grant may earn incoms

trom the activitiecs carried cut under the contrzct in

A

iiLicn to the amounts sarned Trom the party awarding

the contract. Mo costs of services or property supporbed

by
or

Chias income may count toward satisfying a cost sharing
matching requirement unless obher provisions of Lhe

grant agreement axpresaly permit this kind of income to

bie

(&)

psed Lo meesl Lhe regquiremenl .
Racords. Costs and third party in-kind contributicons

counting Lowards salislying a cosl sharing or matahing
regquircment must be wverifiable from the records of
grantees and subk granbse or cosb-type aontractors. Thess
recerds must show how the wvalue placed on third party in
kind contributicons was derived. To the extent feasiblc,

7ol

unteer services will ke supported by the same msLhods

that the organization uses to support the allocability of
regular personnel cosbs.,

(/)

(6]

Special standards for third party in-kind
iLrilbulicns,
(i} Third party in-kind contributions count Lowards
galisfying a woslk sharing or matching regquiremeant
only where, if the party receiving the contributions
were to pay for them, the payments would be
allowalble costs,
fii}) Seome third party in-kind contributicns are goods
and services thatb, if the granltes, subgrantee, or
contractor receiving the ceontribution had to pay foz
Lham, Lhe paymenls would have besn an indirect ocosts.
Costs sharing or matching credit for such contributions
shall be given conly if the grantes, sub grantee or
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Sec. 18.24 Matching or cost sharing. {(Continued)
contractor hasg eslLablished, along with its regular
indirect cost rate, a special rate for allocaling Lo
individual projects or programs the walue of the
cogntributions.
{iii) A third party in-kind contribution to a Lixed-
price ceontract may count towards salisfying a cost
sharing or matching reguirement only if it results in:
(i) An increase in the services or property
provided under the contract (without additicnal
cost to the granlee cor sub grantes) or
(B} A cost savings to the grantee or sub granlee.
(iv} The walues placed on third party in-kind
contributicns for cost sharing or matching purposes
will conflorm Lo Lhe rules in fthe succeeding scctions
of this part. If a third party in-kind conteibulkion
iz a Lype not brsated in those sections, the value
placed upon it shall be fair and reasonable.
{(8) 23 U0.5.C. 121 (a) parmits reimbursement for asctual
construction cest incurred by SLales for highway
construction projects. Except tor private donations of
right-of-way, conbzibulions and donations shall nob be
considared State costs, and shall not ke allowable [or
matching purposes for highway construction contracts. 23
U.3.C. 323 permits private donations of righl-of-way fo
be used [or a State's matching share, and establishes
vrogedures for determining the Zair markel values of such
donaled right-of-way.
(%) SBection 1{a) of the UMT Act of 1864, as amendsd,
provides that ths Federal grant for any project to be
assisted under saction 3 of the TIMT Act of 1964, as
amendead, shall be in an amount equal to 75 percent of
the net project costs. Net projech cost is defined as
that portion of the cost of the project which cannol be
reasonably [inanced From revenues.
(13) Section 18(e) aof the UMI Act of 19464, as amendead,
limils the Faderal share to B0 percent of the net cost
of construction, as determined by the Secretary of
Transportation. The Faderal share for the paymsnt of
subsidies for coerating expensses, as delined by the
Secretary, shall not exceed 50 percent of the net cost
of such operabing expense projechs,
() Valuation of donated services—
(1) Volunleer services. Unpaid services provided to a
grantece or sub grantee by individuals will he vealued at
rales consistent with those ordinarily paid for similar
work in the grantes's or sub grantee's crganization. IZ
the grantes or subk grantee does not have emplovees
performing similar work, Lhe rales will be consistent
with those ordinarily paid by other employvers for
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gimilar work in Lhe same Tabor market. In either case,. a
reasongble amount for fringe benefits may be included in
Lhe waluation. Bmployvees of
other crganizaticns, When an enployer olher bthan a
grantee, sub grantee, or cost-type contractor furnishes
free of charge the services of an employee in The
employves's normal line of work, the services will be
valued al Lhe emplayes's regular rate of pay cxoclusive
of the empleyee's fringe benefits and overhead costs. TF
the services are in a different line of work, paragraph
el (1) of this section soplies.
{3) Section 5{g) of the Departmant ot Transportaticn Act
(49 U.5.0C. 1654 {g)) limits in-kind seswvice conbtributions
under the local Rail Service Assistance FProgram to “the
gash eguivalent of Slale salaries Tor State punlic
asmplovess working in the State rail assistance progran,
but not including overhead and general administratiwve
costs . "
Ay Valualion of third party donated supplies and lcoaned
cguipment cr space.
(1) If a third party deonates supplies, the
contribution will be wvalued at Lhe markel walus of
the supplies at the time of conation.
{2) L a third party donates Lhe use of eguipment or
space in a building but retains title, the contribulion
will be wvalued at Lhe fair rerntal rate of the cguipment
Or Spacao.
(e2) WValuation of Lhird parlby denated sguipmsent, builcings,
and Land,
If a Lhird party donates eguipment, buildings, or land, and
title passes to a grantee or sub grantees, Lhe Lreatment of
Lhe donated property will depend upon the purposs of the
grant or sub grant, as follows:
{1} Awards for ocapital expenditures. If the purpose of
the grant or sul granl iz Lo assislt the grantes or sub
grantec in the acguisition of property, the markel value
af Lhat property at the time of donation may be counted
as cost sharing or matching;
(2) Other awards. Tf assisting in the acguisition of
property is net the purpose of the grant or sub grant,
paragraphs (=) (2) (1) and (ii) of this scction apply:
(i) L1f approval is cbtained Tronm Lhe awarding
agency, the market walue at the time of deonation of
Lhe donaled equipment or buildings and the fair
rental rate of the donated land may bhe counled as
rasl sharing or matching. Tn the case of a sub
grant, the terms of the grant agreemenl may require
Lhat the approval be obtained trom the Federal
agency as well as the grantee. In all cases, the
approval may be given only it a purchase of the
egquivment or rental of Lhe land would be approved
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as an allowable direct cost. T any part of the
donated property was acguired wilh Federasl Tunds,
only the non-federsl share cof the property may be
counted as cost sharing or malohing,
{(ii) It approval is not obtained under paragraph
fa) (2) {1} of this seglion, no amgunt may be counted
fer donated land, and only depreciation or use
gllowances may be counted for donated eguipment and
buildings. The depreciation or use allowances for
this property are not treated as third party in-
kind contributicns. lnstead, they are Lrealed as
coats incurraed by tha grantes or sub grantes. They
are computed and allocated (usually as indirect
costs) in accordance with the cost principles
specified in Sec. 18.22, in Lhe same way as
cepraciation or use allowances for purchased
equipment and buildings. The amcunl of depreciation
or use allowances for donated egquipmant and
hulldings: is based on the property's market wvalue
at the time it was denated.
(fy Valuation of grantee or sub grantee donated real
property for construction/acguisition. LI a grankee or sub
grantee donates real property for a construction or
facilities acquisition projsct, the currenl markel wvalune of
that property may be counted as cost sharing or matching. I£
any part of Lhe donaled properly was gocoguirted with Federal
tunds, only the non-federal share of the property may he
counlbed as cost sharing or malchling.
(g) Zppraisal of real property. In scome gases undsr
paragraphs (d), (&) and (f) of this section, it will be
necessary Lo establish the market value of land or a bulilding
or Lhe fair rental rate of land or of space in a building. In
these cases, the lederal zgency may regulre Lhe markel wvalue
ar Falr rental wvaluse be set by an independent appraiser,
and that the walue or rate be certified by the grantee. This
raguiremant will also be imposed by the grantee con sub
Granlklaes,

FE 8086 and 8087, Mar. 11, 1988, as amended at 53 FR BOB&,
11, 1988]

18.25 Program income.

{a) General. Grantees are encouraged to esarn incomes Lo
defray program costs. Program income includes income from
feas for serviges performed, from bLhe uze or renlal of raal
aor personal proparty acguired with grant funds, from the
sale of commodities or items labricaled under a grant
agreement, and from payments of principal and interest on
loans made wilh grank funds. Except as otherwise provided in
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regqulalicns of Lhe Federal agency, program income does nob
include interest on grant funds, rebates, credils,

diascounts, refunds, eto. and interest earned on any of them.
(h) Definition of program incoms. Program incoms means gross
inocoma receivad by the grantee or sub grantee directly
gererated by a grant supporbted aclivily, or earnad only as a
result of the grant agresment during the grant period,
"During the grant period” is the time hetween the effective
date cf the award and the ending date of the award reflected
in the final Ffinancial report.

{c} Cost of generating program income., LIf authorized by
Faderal regulations or the grant agreemant, cests incident to
the generaticn of program incoms may hbe deducled Trom gross
income to determine program income.

fd) Governmenlal revenuss. Taxes, apecial asssasaments,
levies; ftines, and other such revenues relsed by a draniee or
subr granlee are nol program lncome unless Lhe revenuss are
specifically identified in the grant agreemsnt or lederal
agenay regulations as program income.

{2} Rovalties. Income from rovalties and license fees for
copyrighted material, patents, and inventions developed by &
grantes or sub grantes is program income only 10 Lhe reveruss
are apacifically identified in the grant agrcement or Federzl
agency regulatlions as progosumn incomes. (See Sec, T8.34.)

() Property. Proceeds from the sale cof real propsriy o
equipment will be handled in accerdance with the requirements
of Secs. 18.31 and 18.32.

() Use o program incoms. Program incoms shaell be deducted
from cutlavs which may be both Federzl and non-Iederal as
described below, unless the Federal agency regulations or

the grant agreement specify another alternative {or a
oombination of the alternatives). In specifyving

alternatives, the Federal agency may dislinguish between
income earnad by the grantee and income carncd by sub
granteess and bebween Lhe scurces, kinds, or amounts of
income. When Federal agencies authorize the alternatives in
paragraphs {gy (2) and (3) of this secticn, pragram income

in excess of any limits stipulated shall also be deducled
From outlays.

(1} beduction, Ordinarily program incons shall be
deducted from teotal allowable costs to determine the net
zllowable costs. Program incoms shall ke uszed for current
costs unless the Foderal agency authorizes otherwise, Program
income which the grantee did not anticipate at the time ot the
award shell be uscd bto reduce the Federzsl agency and grantes
conbribulicons ralLhaer than Lo inorease the funds committed to
the proiect.

(21 Addition. When aunthorized, orogram incomse may boe added to
the funds committed to the grant agreemenl by Lhe Federal

agaency ana the grantee. The program income shall ke used for
the purposes and under the condilions of Lhe grant agreement.
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18.25 Program income. (Continued)

{3} Cost sharing or matching. When authorized, program

inacome may be usad to meet the cost sharing or matching

reguirement of Lhe granlk agreemenl. The amcunt of ths

Faderal grant award remains the same.

{4y Secticn 3da){l) (D) of Lhe UMT AclL of 1964, as
amended, provides that the Secretary shall establish
raquiremants for the use of inocome derived trom
appreciated land wvalues for certain UMTA granbks.
Specific requirements shall be contained in grant
agrecments.

{hy UMTA grantess may retain program income for
allowakle capital or operating sxpenses,

(&) For grants awarded under scction 2 of the UMI Act

af

1964, as amended, any revenues recelved from the sale of

advertising and concessions in excess of fiscal year
1285 levels shall e excluded [rom program ingome.

(V) 23 U.5.C. 156 reguires that Statses shall charge fair
markel wvalue Tor the =sales, lease, or use of right-ol-way

airspace for non-transportation purposes and Lhat such

income shall ba used for projects eligible under 23
U.5.0,

{hy Tnoome aftter the award periad. There arc no Federzsl
requirensnts governing the dizposition of program inocome

garned after the end of the award period (i.e., until

Lhe ending dale of Lhe [inal financial raport, see

paragraph (a) of this scection), unless the terms of the

agreesment or Lhe Federal agenoy regulabions provide
otherwise.

FR 8086 and 8087, Mar. 11, 1988, as amended at 53 FR BOB87,
11, 1988]
18.26 Non-Federal audits.

(a) Baala vule. Grantees and sub grantees are responsiole

for pgbhtaining audits in accordance with Lhe Single Rudit Act

Amandments of 189%6 (31 U.5.C. (201-=7207) and revised oMU
Circular A-133, MAudils of SLales, Local Governments, and
Hon-Frofit Jrganizations.” The audits shall be made oy an
independent audilor in accordance with generally acoceptead
government auditing standards covering financial audits.
(2} Sul grantees. 3tate or local gevernments, as thosco
terms ars definsd for purposes of the Single Audit Actl
Amendmants of 14996, that provide Federal awards to a sub

grantee, which expends 5300,000 cr more {(or olher amount aa

specified by GMB) in Faderal awards in a fiscal year,
shall;

(1) Determine whether State or local subk grantess have
mel Lhe audlil requiremants of Lhe Act and whethar sub

grantces covercd by OMB Circular A-110, ™Uniform

Administralive Requirements for Grants and Agreements
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wilh Instiluliaons of Highser Fducation, Hospitals, andg
Uther Mon-Profit Organizations,” have mel Lhe audil

requirements of the Act. Commercial contracters (privats

for-profit and private and governmenlal organizabions)
providing goods and services te State and local
governments are not required Lo have & single audit
performed. State and lecal governments should use their
own procedores Lo ensure that the contractor has
comolicd with laws and regulations affecting the
pxpendliluore ol Federal funds;

(2) Determine whether the sub grantee spent Federal
assiatancse funds provided in accordance with applicable
laws and regulations. This may be accomplished by

reviewing an audit of the sub grantee made in accordance

with the Act, Circular 2-110, or Lhrough other means
(e.g., program revicws) if the subk grantee has not had
such ann aundit;
(3] Ensure that appropriate corrective action is takén
wilhin six months after receipt of the audit report in
instance of noncompliance with lederal laws and
segulalicns;
{4y Consider whether sub grantee avdits necessilale
adjustment. ¢f the grantee's own recerds; and
{5) Require esach sub grantes Lo permil independent
auvditors to have access to the records and financial
slalemenls,
{(c) Auditer sclection. In arranging for audit services, Sec.
18,36 shall be [ollowed,

FR BOB6 and BOB87, Mar. 11, 1988, as amended at 61 FR 21387,
10, 1996; 62 FR 45939, 45947, Aug. 29, 1597]

Changes, Property, and Sub Awards

Sec.

18.30 Changes.

fa) General, Grantees and zub granlees are permibtec To
rabudget within the approved cirect cost budget Lo meet
unAanticipaled requiremsnls and may make limited program
changes to the approved preoject. However, unless walived by
the awarding agency, cerbain types of post-award changaes in
budgets and proiects shall require the prior written
approval of the awarding agenaoy.

() Felatiocn fto cost principles. The applicable cosl
principles (see Sec. 18.22) contain reguirements for prior
approval of certain Lypes of cosls,. EBExcept whare waiwved,
those reguirements apply Lo all grants and sub grants even
if paragraphs (¢) Lhirough (L) of Lhis section do not.

(¢) Budget changes—

(1) Mon—-construction projects. Except as stated in cther

regulations or an award document, grantees or sub

granteaes shall ebtain the prier approval ot the awarding

38



agenay whenevar any of the following changes is
gnticipeted under a non construction award:
(i) Any reavision which would result in the need Zox
additional funding,
(ii) Unless waived by the awarding agency,
cumulative transfers among direcl cosl categories,
or, it applicable, among scparately budogsted
programs, projecbts, funcbtions, or achtiwities which
cxceed or arec expected to exceed ten percent of Lhe
currenl Lotal approved budget, whenewver the awaraing
agency's share exceeds $100,000.
{i11) Tranafer of funds alleotted for training
zllowances (i.2., from direct paymenls Lo Lrainees
to other expense categories) .
{2} Construction projecls. Granless and sub grantesas
shall obtain pricr written approval for any bhudget
revision which would rezult in Lhe need [or additional
funds.
{3) Combined construcLicon and non-censtruction projects.
When a grant or sub grant provides funding for bolh
consbrucbion and non—construction achivities, the grantee
or subk grantee must obktzin prior written approval [rom
the awarding agency hefore making any fund or budget
transfer from neon-construction to conslbruclion or wice
VETSA.
(d) Programmatic changes. Granlees or sub grantees muast
ohytain the priocr approval of the awarding agency whenevezr
any of the fellowing acltions is anbicipated:
(1) Any rewvision ot the scope or objectives of the
projecl (regardless of whetLher there is an assocliated
budget revision reoeguiring pricr anproval),
(2} Need Lo extend the period of availability of funcs.
(3) Changses in key persons 1n cases where specilied in
an application or a grant award. Tn research projocts, a
changs in the project director or principal inveslbigator
shall alwavs raguire approval unless walved by the
awarding agency.
(4) Under non-construction projects, contracting out,
gub granting {(if authorized by law} or otherwise
chtaining the scrvices of & third party to perform
activities which are cenlLral Lo Lhe purposes of the
award. This approval requirement is in addition tg Lhe
approval requirements of Sec. 18.36 but dees not apply
to the procuremsnt of equipment, supplles, and general
sunport services.
{e) Additional prior approval requiremsnks. The awarding
agency may nobt reguire prior approval for any budget
revision which is nol described in paragraph (o) of this
secticn.
() Requesling prior approval.,
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(1) A reguest for pricr approval of any budgsl revision
will ke in the sams budget formal the grantee used in its
applicaticn and shzll be accompanied by & narrative
juzhification for the propeosed rewvision.

(2} A reguest for a priocr approval under the applicable
Federal gost principles (see Sec. 18.22) mav be made by

Ietfer,
(3) A reguest by a sub grantee for prior approval will
e addressed in writing to the grantee. The grantee will

promptly review such reguest and shall approve or
dlzapprove Lhe regquest in writing. A grantee will not
approve any budgst or project revision which is
inconsistent with the purpose or terms and conditions of
the Faderal grant to Lhe granlse. T the revision,
raquested by the sub grantec would result in a change Lo
the grantee's approved project which regquiraes Federal
prior approval, the grantece will obtain the [Federal
agency's approval belore approving the suly grantes's
raguest.

18.31 Real property.

(a) TilLle. Subjeck Lo the obligations and conditicns set Zorth

in tkhis section, title to real properly acguired under a grant

or sub grant will vest upon acguisition in the grantee or sub

gqrantaze respectively.

(k) U=ze. Excapt as otherwise provided by lederal sztalules,

real properzby will he used for the originally aunthorized

purpnses as long as needed for that purpeses, znd Lhe

grantees or sub granles shall net dispose of ar encumber its

title or other interests.

{z) Disposibicn. When veal property is no longer nesded for

the originally authorized purpocse, Lhe granlee or sub grantee

will reguest disposition instructions from the awarding

agency. The instrzuctions will provide for one of the

following alternatives:
(L) BRetentiocn of LiLle. RelLain Litlse after compensating
the awarding agency. The amcgunt paid to Lhe awarding
agency will be computed by applying tho awarding
agency's percentage of participaticon in Lhe cost of ths
uriginal purchase to the fair market wvalue of the
property. However, in those silLuabicns where a grantas
ar sub grantee is disposing ot real property acquired
with grant funds and acguiring replacement real property
under the same program, the net proceeds from Lhe
disposition may be used as an offset to the cost of the
replacement proporby.
{2} Bale of properby., Sel1l the property and compensate
the awarding agency. The amount due Lo Lhe awarding
agency will be caloulatad by applying the awarding
agency's percentage of participalion in the cest of the
criginal purchase to the procecds of the sale aftex
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dedurtion of any actual and reasonable selling and
fixing-up expensss, IF the grant is st11l active, the
net proceads trom sale may be offset against the
original cost of Lthe properly. When a grantee or sub
grantes is directed to sell property, sales procedures
zhall he followed thal provide for competition to the
axtent practicakle and result in the highesl possibkle
return,
{3) Transfer of title. Trznsfer title Lo Lhe awarding
agency or to a third-party designatec/approved by the
awarding agency. ‘'he grantee or sub granbee shall be
paid an amount calculated by applyving the grantee or sub
grantea's percentage of parlicipation in the purchase ot
the real property to the current fair market wvalus of
the properoby.
() If the conditions in 23 U.3.C. 103(e) (5), (6), or (7},
as appropriate, are mel and approval 78 given by the
Secretary, States shall not be required to repay Lhe Highway
Trusl Fund For the cost of right-of-way and other ltems when
cortain segments of the Interstate System are wilhdrawn.

FR 8086 and 8087, Mar. 11, 1988, as amended at 53 FR 8087,
11, 1988]

18.32 Ecquipment.

(a) Title. Subjecl Lo Lhe cbligations and conditions set forth
in this section, title to equipment acquired under a granl or
sub grant will wveslL upon acquisition in the grantee or sub
grantes raspoectively.

(b} SrLalbles. A State will use, manags, and disposce of

cgquipment acouirsd under 2z grant by the Stale in

accordance with State laws and procedurcs. Other grantees

and subk grantess will follow paragranhs (o) Chroogh (2) of
Ehis section.
{z) Use.

(1) Eguipment shall be used by the grantse or sub
granlee in Lhe program or project for which it was
acguired as long as needed, whether or not Lhe project
or program conlinues Lo be supported by Federal funds.
When no longer needsd for the original program or
project, the eguipment may be used in other activities
gurrently or previgusly supported by a Federal agency.
{#)} The grantee or sub grantees shall also make eouipmenl
available for use on other projects or programs
currently or previcusly suppoerted by the Federal
Government, providing such use will nobt interfere with
the work on the preojccts or program for which il was
originally acguired, First preference for other use
shall be given to other programs or projscls supported
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by CLhe awarding agency. Uscr fees should be considersad
if appropriate.
(3) Naotwithstanding the encouragement in Sec. 18.25(a)
to esarn program incoms, bEhe grantee or sub grantes must
not use couipment acguired with granl Cfunds to provide
services [or a Fee Lo compete unfairly with private
companies that provide equivalent services, unless
apaci Tically permitted or contemolated by Pederal
statute. (4) When acquiring replacement egquipment, the
grantes or sub grantee may usc the eguipment Lo be
replaced as a trade-in or sell the property and use ths
oroceeds to otisct the cost of the replacemenl property,
subject to the approval of the awarding agency.
(d) Management requirements. Procedures for managing
equipment {(including replacement egquipment), whether
acguired in whele or in part with granck funds, uantil
disposilion Lakes place will, as a minimum, meet the
ftellowing regquirements:
(1) Property records must be maintzined that includs a
description of the properly, a serial number or other

s

T

identification numbecr, the sourcs of property, who heolds
title, the acguisilion date, and cost of the property,
percantage of Federal participdation in Lhe cest of the
property, Lhe lecation, use and conditicn of the
property, and any ultimate disposilion data including
Lhe date of disposal and sale price ©f the properly.
{2) A physical inventory ol Lhe propsrty must be taxen
and the results reconciled with the property records al
least once svery Lwo yvears,
{3) A contral system must be developed to ensure adegquate
safeguards tg prevent loss, damage, or theft of the
property. hny loss, damage, DE Lheft shal be
invesligalkead,
(4) Adeguate maintenance procedures musl be developed to
keep Lhe property in good condition.
(5) If ths grantee or sub grantes is anthorized or
regquirad to sell the property, proper sales procedures
must be established Lo ensucre the highest peossible
refurn.,

{2} Dispositlon. When original or replacament cguipment

avguired
under a grant or zub grant is no longer needsd fox the
originagl project or program or For other activities
currently or pravicusly supported by a Federal agenocy,
dispesition of the equipment will be made as follows:
{1) Ttems of egquipment with a current per-unit fair
market value of less Lhan $5,000 may be retained, sold or
otherwise disposed of with no further ebhligalion to tha
awarding agenoy.,
(2 Items of equipment with a currenl per urnit fair
markel value in excess of 55,000 may be retained or sold
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and the awarding agency shall have a right to an amount
calenlated by multiplving the currenl market wvalue aor
proceads from sale by the awarding agency's share of the
equdinnent .
{3) In casas where & grantee or sub grantese fails to take
appropriabte disposition aclicons, Lhe awarding agency may
direct the grantee or sub grantee to take excess and
digposibicn actions.
(f)} Federal equipment. In the evant a grantee or =ub
grantes is provided federzlly-owned eguipment:
{1y Title will remain wvested in the Federal Government.
(2) Grantees or sub grantees will manage the cguipment
in accordance with lederal agency rulas and procedures,
and submit an annual inventory listing.
(3) When the esquipmenl iz noe longer nesded, the grantes
or sub grantee will request dispesition instructions
from bthe Federal agency.
{g) Right to transter title. The Federal awarding agency may
reserve Lhe right Lo Lransfer title fto the Faderal Covernment
or a third part named by the awarding zgency when such a
Lhird party is otharwise eligible under existing statutes.
Such transfers shall be subijsct to the following sLandards:
{1) The property shall be identified in the grant or
otherwise made known to the grantee in wrilbing.
(2} The Federal awarding agency shall issue disposition
inslruclion within 120 calendar days after the and of
the Federal support of the project for which it was
acquired. IL Lhe Federal awarding agency fails to issua
disposition instructions within the 120 calendar-day
pericd Lhe grantes shall Taollow Sec. 18.3Z2{a).
{3) When title to sguipment is transferred, the granlee
shall bhe paid an amcunt caleculated by applying the
percentage of participation in the purchase Lo Lhe
current. fair market wvalue of The property.

Sec. 18B.33 Supplies.
{a) Tille. Tille Lo supplies acguirsd under a grant or sub
grant will west, upon acquisition, in the grantee or sub
granles respaclively.
(k) Dispecsition. If there is a residual inventory of unused
suppl les exceeding 55,000 in LoLal aggregate fair market
value upcn termination or completicn of the award, and if
the supplies ars not nesded for any other federally
sponsored programs or projects, Lthe granlee or sub grantes
shall compensate the awarding agency for its share.

Sec. 18.34 Copyrights.

The Federal awarding agency resgrves a rovalty-free,
nonexclusive, and irrevocable license to reproduce, publish oz
alherwise use, and Lo avthorize others to use, for Federal
Government purposcs:
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(2) The copyright in anvy work developed under a grant, sub
grant, or contrach under a grant or sun grant; and

(b)) Any rights of copyvright te which a grantee, sub grantes
or a contractor purchases gwnership with grant sapport.

Sec. 18.35 Subawards toc debarred and suspended parties.
Granbess and subh grantees must nob make any award or

permit any award (sub grant or contract) at any Tier Lo any

parby which is debarvred or suspended or i3 otharwise sxcludsd

from or ineligible for participaticn

in Fedaral aszistance programs under Executive Grder 12549,

“Leharment and Suspensioan,”

Sec, 18.36 Procurement,
(a) States. When procuring property and services under z
granl, 4 Stale will follow Lhe same policies and procedures
it uses for procurcments from its non-Federal funds. The
State will ensure Chal every purchasze order or other
contract includes any clauses regulred by Federzl statutes
and executive orders and their implementing regulations.
Uther granteeszs and sub grantees will follow paragraphs (o)
through (1) in this section.
(] PFrocuremsanl sLandaz-ds,
(1) Crantces and sub grantces will usc their own
nrocurement nrocedures which rellecl applicakle State
anc local laws and regulaticns, provided that the
procurements conform Lo applicakle Federal law and the
stancdlards identified in this secticn.
(2] Grantees and sub grantees will maintain a contract
acministration system which ensures that conbractozs
perfaorm in acoordance with the terms, conaitions, and
specifications of their contracts or purchase ordezs.
{3 Crantees and sub grantess will maintain a written
code of standards of conduct governing the perlformance of
their cmoploveecs engaged in the award and administraticon
af contracts. Ne employes, officer or agent of the
grantee or sub grantes shall participate in selection, or
in the award or administration of a contract supported by
Federzl funds i1f a conflict of interest, real or
apparent, would be involved. Such a oconflict would arisc
whian
(i} The emploves, oftficer or agent,
(1i) Any menber of his immediale family,
(iii) His o1 her partncr, or
(iw) An ocrganivalion which employs, or is about Lo
emeloyvy, any of the akbove, has a financial or cther
intarest in the firm sslected for award. Tha
grantee's or sub grantee's officers, smoloyess o
agents will neither salicit nor acocept gratuities,
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favors or anylthing of monetary wvaluae from
contractors, potential contractors, or parties Lo
sub agreements. Grantese and sub grantees may set
minimum rules where the Zinarcial interes=l i2 nol
substantial or the gift is an unsolicited item of
pominal intrinsic wvalue. To bthe exlenl permilled by
State or local law or rogulaticns, such standards oz
conducl will provide [for pgnalties, sanations, or
otheor disciplinary actions for violations of such
slandards by Lhe grantes's and sub grantee’'s
officers, emplovescs, or agents, or by contractors or
their agents. The awarding agency may in regulation
provide additional prohibiticns relative to real,
apparent, or potertiasl conflicts of intercst.

{4) Grantee and sub grantee procadures will provide tor a review
of proposed procurements to avoid purchase of unnecessary or
duplicative items. Consideration should be given to consolidating
or breaking oul procuaremenls Lo chlalin a more sconomical purchasa.
Where appropriatce, an analysis will bo made of lease versus
purchase allernatives, and any olLher appreopriabte analysis to
determine the mcst sconcmical approach.

{H) To Toster greater sconomy and efficisency, grantees and sub
grantess are sncouracged To enter into State and local
intergavernmantal agreements for progurament or use of commen
goods and services,

(6) COrantees and sub grantess are encourages to usc Feoderal

proess and surplus property in lieu of purchasing new equipment
and propoerty whenever such usse is teasible and roduces project
cosla.,

(7) Grantececs and suk grantces zrc chncouraged to use wvalue
enginsering clauzes in conbracts for construotion prajects of
sufficient size to offer reascnable opportunities for costc
reductionz. Value engineering i3 a systematic and dreative
analysis of each contract item or task to ensure that its
essential fuanchtion is provided at the overall lower cost.

(B) Granlees and sub grantess will make awards only Lo responsible
contractors possessing the ability to pertorm successfully under the
Lerms and conditions of a proposed procuremsnl. Consideratbion will
be given to such matters as contracter integrity, compliance with
pubzlic policy, record of past performance, and Cinancial and
technical resources.

{9) Grantess and sub grantees will maintain records sufficient to
detail the significant history of a procurement. These records will
include, but arse not necessarily limited to the following: raticnale
for the method of procurement; selection of contract type,
contractor selection or rejection, and the basis for the contract
price,

(10) Crantecs and sub grantees will use time anc material Tyvpe
conlracls only-



Sec, 18.36 Procurement (continued).

(1) After 2 determination that no other conlracl is
sultable, and
{ii) L1f the contract includes a ceilling prics that
the contractor excecds at its own risk.
(11} Grantees and sub granbees alone will be responsible, in
accordance with geood administrative practice and sound business
judgment, f[or Lthe selllemenl ol all contractual and administrative
igssues arising cut of procurements. These issues include, but are
nobt limiled Lo scurce evaluation, protests, disputes, and claims.
Thase standards do not relieve the grantee or sub grantes of any
conlractual responsibilities under its contracts. Federal agencies
will neot substitute their Jjudgment for thal of Lhe grantes or sub
grantee unless the matter is primarily & Fodersl concern.
Viclations of law will be referred Lo Lhe local, Skate, or Federal
autherity having proper juriscdiction.
(l2) Grantees and sub granlees will have protest procedures to
handle and resolve disputes relating to their procurements and shall
in all imslances disclese infeormation regarding the protest to the
awarding agency. A protestor must exhaust all administrative
remedias with the grantees and sub grantes before pursuing a protest
with the Federal agsncy, Hevisews of protests by Lhe Federal agency
will be limited to: '
{1} WViclations of Federal law or regulations and
the standards of this section (viglations of State
or local law will be under the jJurisdiction of
State or local aunthorities) and
(ii} Violatiaons of the grantee'’'s or sub grantee's
protest procedures for failure to review a complaint
or protest. Protests received by the Federal agency
other than those zpesciflied above will bae referrad to
the grantes or sub grantee.
{c) Competition.
{1) A1l procurement transactions will be conducted in & manner
providing full and open compelilicn conaistent with the
standards of Scc. 18.36. Some of the situations considered Lo bDe
restricbive of competiticon incluade but are not limited to:
(1) Placing unreasonzble reguirements on Lirms in
crder for them to gualify to do business,
(1i) Reguiring unnecessary sxperierce and excessive
bonding, (iii) Noncompetitiwve pricing practices
between firms or belween alflfililaled companies,
(iw) MNoncompetitive awards to consultants thalb are on
retainar conbraclbs,
(w) Crganizational conflicts of interest,
{wil Specifying only a “hrand name” product instead
of allowing “an equal” product to be offersad and
desaribing the performance of other ralevant
reguirements of the procurenesnl, and

o
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Sec. 18.36 Procurement (continued).

(wvii} Any arbitrary action in the preocurement
Process.
{#?)Y Grantees and sub grantees will conduct procurements in a manney
that prehibits the use of slalulorily or administratively imposed
in-State or lecal gecgraphical preferences in the evalualion of bids
or proposals, excepb in those cases whare applicable Federal
statutes expressly mandate or encourage geographic preference.
Hothing in Lhis secbicon presmpts State licensing laws. When
contracting for architectural and engineering [(A/E) services,
geographic location may be a selecticn criteria provided its
application leaves an appropriate number of qualified firms, given
Lhe nature and size of the project, te compete for the conlbracl.
(3} Grantess will have wrillLen seleclion procecdures Ior procurcment
transactions. These procedures will ensure that all solicitabions:
(1) Incorporale a clear and accurate description of
the technical reguiremsnts for the material,
product, or service to be procured. Such description
cshall not, in competitive procuremenls, contain
fealures which unduly restrict cempetition. The
description may include a statemenl <l Lhe
qualitative nature of the material, product or
service to be procured, and when necessary, shall
sat forth those minimum essential characteristics
and standards Lo which it must conform 1f it is to
satisty its intended use. Dstalled product
specificalions should bhe avoided if at all possible.
When it is impractical or uneconomical Lo make a
clear and acourate desoription ot the technical
reguirements, a “brand name or equal” description
may he used as a means to define the performance or
other szlient raguirements of a procurament. The
apecific features of the named brand which must be
met by offerors shall ke clearly stated; and
(ii) Tdentify all roguirements which the offerozs
musk Fullfill and all obher factors tao be used in
avaluating kids or proposals.

(4] Granteces and sub grantess will ensure that all pre-qualified
lisls of peraons, firms, or products which are used in acguiring
goods and services are current and include encugh gqualifised sources
Lo ensure maximum open and free competition. Also, grantess and sub
grantees will not preclude potential bidders from gualifying during
the aclicitation period.

{d) Methods of procursemenlt Lo he followed—

{1) Procurement by small purchase procedures. Small purchase
procedures are Lhose relalively simple and informal orocurement
methods for seccuring services, supplies, or other property that do
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not cost more Lhan Lhe simplified acguisition thresheld fixed at 41
.8.0. 403{(11) (currently =et at 5100,000). Tf small purchase
procedures are used, price or rate guotations shall be obtained from
an adeguate number of gualified =ources.
(2) Procurement Ly sealed bids (formzsl advertising). Rids are
publicly scolicited and a [irm-Tixed-price contract (lump sum or unil
price) is awarded to the responsikble bidder whose bid, contorming
with =all the malerial terms and conditions of the invitation for
bids, i3 the lowest in price. 'The sealed bid method is the preferred
method for procuring construction, it the conditions in Sec.
18.36 (d) (2) (1) apply.
{i} Tn order for scaled bidding to be [easible, the
following condilionzs should be prasent:
(A) A complete, adeguate, and realistic
specilicalion or purchase descripticn is available;
(R} Two or more responsible bhidders are willing
and able Lo compete eftectively and for the
business; and
{(C) The procurement lends itself to a Lirm [ixed
price contract and Lhe selection of the
successful bidder can ke made principally on the
basis of price.
{i1) If sealecd bids are used, the [ollowing
requirensnels
apply:
(&) The invitation for bids will be publicly
advertised and bhids shall ke zolicited from an
adequate number af known suppliers, providing
them sufficient btime pricr to the date set for
cpening the bids;
(R) The invitaliocn for bids, which will
includs any specificaticns and perlinent
attachments, shall dafine the itcms cr
saervices in order for the bidder Lo properly
raspond;
{C) All bids will be publicly opened at the
Lime and place prescribed in the invitalien for
bids;
(M A firm fixed-price contract award will be
made in wriling Lo the lowest responsive and
rasponsible bidder. Where specified in bidding
documents, factors such as discounts,
transportation gost, and life oyole costs shall
be considered in determining which bid is
lowest. Payment discounls will only be uscd to
determine the low bid when prior experience
indicates that such discounts are usually taken
advantage of; and
(LY Any or all bids may be rejected if there iz a
sound dogumented reason.
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nol cosl mere than the simplified acquisition threshold fixed at 41
U.5.02. A03(LL) {cuarrently set al $100,000). TF small purchase
procadures are used, price or rate guotaticns shall he cbtained from
an adeguate nunber of gqualilied socurces.
{2) Procurement by scaled bids (formal advertising). Bids are
publicly solicited and a (irm-fixed-price contract (lump sum or unit
price) is awarded to ths responsible hidder whose bhid, conforming
wilh all the material terms and conditions of the inwvitation for
Iricls, is the leowest in price. The sealsd bid melhod is the preferrod
melhoed for procuring constructicn, it the conditions in Sec.
LT8.3604) (2} (1) apply,
{i} In order for scaled bidding to be feasible, Lhe
following condilions should be present:
(i) A complete, adeguate, and realistic
spacification or purchase dascripticen is availlable;
(B} Two or more responsible bidders are willing
ard agble to compete effectively and for the
businesg; and
{7y The procurement lends itself to a firm Lixed
price conbracl and Lhe seleclion of the
successful bidder can be made principally on Lhe
basis ol price,
{11} If scaled bids are used, the following
seguiremenls
apply:
(A) The invitation for bids will be publicly
advertised and bids shall he sclicited from an
acequate numbsr of known supplicrs, providing
them sufficient Lime pricrs Lo the date set for
opening the bkids!
(B} The invilalion lfor bids, whiock will
include any specifications and pertinenl
allLachments, shall define the i1tams o
socrvices in order for the bidder to properly
respond;
(2) ALL kbids will be pubklicly opened atbt the
time and place prescribed in the invitation for
bids;
(D) A firm tixed-price contract awarzsd will be
made in wriling Lo Lhe lowest responsive and
responsible bidder. Where specified in bidding
iocumenls, laclors such as discounts,
transportaticn cost, and life cyols coslas shall
he considered in determining which kid is
lowest, Pavment discountsz will only be usead to
determine the low bid when prior experience
indicates that s=uch discounls are usually taken
adwvantage of; and
{£) Any or all bids may be rejected if there is a
sounc documented reason.
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Sec. 18.36 Procurement.

(3) Procurement by competitive proposals. The technique
of competitive proposals iz normally conducted with more
than one source submitting an offer, and either a [ixed-
price or cosl reimburssment type contract is awarded, 1t
is generally used when conditions are nol appropriate
For the nse of sealed bkids. It this methed iz used,
the following reguirements apply:
(d) Malhods of procurement to be followsd. (Continued)
(i1} Recuests for proposals will be publicized and
identify all evaluation tactors and their relatiwve
importance. Any response Lo publicized reguests for
proposals shall be honored to the maximum exlent
practical;
(11i) Proposals will be solicited from an adsquale
number of gqualilisd sources;
(iii) Grantees and sub grantees will hawe a melhod
for conducting technical evaluations otf the proposals
received and for selecting awardees;
(iw) Awards will be made to the responsible firm
whose proposal is most advantageous Lo bhe program,
with price and other tactors considered; and
(w) Granbtees and sun granbess may use competitive
proposal procedures for gualifications-based
procurement of architectural/engineering (A/E)
professicnal services whereby competibors!
gualifications are evaluated and the mest gqualified
competitor is selected, subject bto negolialion of
Ffair and reascnable compensaticn. The method, where
price is not used as a selection facler, <an only
Lhe used in procuremaent of A/E professicnal
services., IL cannol be uzed Lo purchase other types
of services though A/E firms are a potential source
to perform the proposed eflfort.
(4) Procurement by noncompctitive propesals is procurement Lhrough
solicitalion of a proposgal from only one source, or after
solicitation of a number of scurces, competition iz delsrmined
inadequale.
(1) Procurement by noncompstitive proposals may be
used only when the award of a contract is
infeasible under small purchase procedurss, ssaled
hids or competitive proposzals and cne of the
following circumstances applies:
(A) The item is available only from a single
souroe;
(B) The public exigency or emergsncy [or Lhe
reguitemnaent will not permit a delsy resulting Irom
competitive solicitation;
(C) The awarding agency authorizes
noncompetitive proposzals; or
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Bec.
(D) After

18.36 Procurement.
solicitalion of a4 number of sourcss, competition is

determinad inadeguate.

(ii) Coslb analysis, i.e., wverifying the proposed
cost data, the projections of Lhe dala, end the
evalyation of the specifin elements of costs and
profits, 1s reguired.

(i1i) Grantecs and subk grantees mayv be reguired Lo
submit the proposed procurement to the awarding
agenacy for pre-award review in accordance with
paracraph (g of this sectian.

{e) Contracting with small and minority firms, women's bhusiness
enterprise and labor surplus area firms.

()

(L) The grantee and sub grantee will Lake all necesszary
affirmative steps to assure that minority firms, women's
busziness enterprises, and labor =zurplus area firms are
nzed whan possible.
(2} affirmative skteps shall incluode:
(i) Placing gqualified small and mincrity businesses
and women's busineas enlerprises on solicitaticn
Lyata:
(Li) Assuring that small and minority businesscs, and
women's business enterprises are solliciled whanever
they are potential sources;
(iii) Diwiding Lekbal requiremenls, when economically
feaaible, into smaller tasks or guantities bto perodl
maximum participalion by small and minority business,
and women's business enterprises;
{iv}) Establishing delivery schedules, where the
regquircment permits, which encourage parbicipalion by
small and minority business, and women's business
cnterprises;
{v) Using the services and assistance of the Small
Business Administration, and the Minoerily Business
Navelopment Agency of the Department of Commezce;
and
{vi) EReoguiring the prims ceontractor, if subconlracls
are Lo be lel, to take the affirmative steps listed
in paragraphs {(e) (2) (i) throuch (v) of this ssction.

Contraclt ¢ogl and prics;

{1}y Crantoces and sub grantess must perform a cosl or
price analysis in connection with every procuremnent
acticon including contracl modificalicns. The method and
dagree of analysis is dependent on the facts surrounding
the particular procuremsnl situaltion, but as a starting
point, grantecs must make independent estimates before
receiving bids or proposzals. A gost analysis must be
performod when the offeror is required Lo submil Lhe
elemenls of iz aztimated cost, =.g., under professional,
consulting, and architectural engineering services
conbracta. A gost analvsis will be negossary whed
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adegquate price competiticon is lacking, and for scle
source procurements, including conbract modifications or
change orders, unless price recascnablsness can be
esLablished on Lhe bhasis of a catalog or market prics or
a commercial product scold in substantial quantities to
Lhe general pubklic or hased on pricas set by law or
regulation. A price analysis will he used in all olher
instances to determing the reasconableness of the oroposed
contract price,

[2) Grantees and sub grantees will negotiate profit as a
separate element of the price for each conlract in which
there is no price competition and in all cases where
cost analysis is perlormed, To establish a fair and
recasonable profit, consideration will ke given to the
complexily of Lhe work Lo be performed, the rvisk borne
oy the contracter; the ceontractor's investment, the
amounl of subcontracting, the quality of its recaord of
past performance, and industry profit rates in Lhe
surrocunding gecgraphical area for similar work.

(2) Costs or prices based on estimalted cosls Zor
contracts under grants will be allowable only te the

extent that costs incurred or cost eslimales included in
naegotiated prices are consistent with Federzl cost
principles {see Sec, 18.22). Granless may referance

their own cost principles that comply with the

applicable Federal cost principles.

{4y The cost plus a percentage of cost and percentage of

conabruclbion coslh methoeds of contracting shall net be

use
fa) Awarding agency review.

(L) Granteesz and sub grantees must make avalilable, upon
raguest of the awarding agency, technical
specificabicons on proposed procuraments where bhe
awarding agency halisves such roewvicw is neecded Lo
ansure that the item and/or service specified i3 the
gne boling proposcd for purchzse. This review generally
will take placge pricr to the time the specification is
incorporated into 2 solicitation document. llowever, il
the grantee or sub grantee desires to have the review
sccomplished after 2 solicitation has heen developed,
the awarding agency may atill raeview tha
gspecifications, with =such review usually limiled Lo
the technical aspects ot the proposced purchase.

(2) Grantees and sub granlLees musl on reguest make

available for awarding agency pre-avard review

procuremenlt documenls, such as requests for pronosals or
invitations for bids, independent cost estimates, etc.
when;
(1) A grantee's oxr sub grantee's procuremsnt
proceduraes or operation fails to comply with the
procuremant standards in this section; or

sl
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(11) The procursement iz expected to exceed Lhe
simplificd acguisition threshold and is to ke awazdsd
wilthoul compelilion or only one bid or offer ia
received Iin response Lo & solicitation; or
(it1) The procuremenl, which is expecbed bto exceed
the simplified zcoulsiticon threshold, specifies a
“"hrand name” product; or
{iv) The proposed award is more than the simplilied
acquisition threshald and is to bhe awarced to obther
than the apparent low bidder
pracurament; or
(v)] & proposed conlracl modilicalion charges CLhe
scope of a contract or incdreases the contract amount
by more than the simplified acguisition threshold.
(3) A grantee or sub grantee will be esxempt from the
ore-award review in parvagraph (g) (2) of this section 1t
the awarding agency determines that its procurement
svatems comply with the standards of this saction.
{1} & granbees or =ub grantees may reguesl Lhal ils
procurenent system bhe reviawed by the awarding
dagency Lo delermine whelher ils syslen mneels Lhese
standards in order for its system to be certified.
Generally, Lhese reviews shall occur where there is
a continuous high-decllar funding, and third-pazty
contracts are awardsd on oa regular bhasis.
{11) A grantee or sub grantee may self-certily ils
procuremant system. Such self-gertification shall
not limit the awarding agsncy's right bto surwvey Lhe
aysten. Inder a self-certification orocedure,
awarding agencies may wish to rely on wrillen
azsurances from the grantee or sub grantee that it
ig complying wilh Lhese slandards. A grantee or sub
grantes will cite spegific oprocedures, regulaticons,
standards, elo., as basling in conmpliance with these
recuirements and have its svstem avallable for
reviaw.
(hy Londing requirements. For construcbion on facilily
improvament contracts or suncontracts exceeaing the
simplified acguisition Lhreshold, Lhe awarding agenoy may
acoapt the bonding policy and reguirements of the grantes or
subi grantes provided Lhe awarding agency has made &
coctermination that the awarcing agency's interest is
adequately protected. T such a determination has not baan
made, the minimum reguirements shall be as follows:

under a4 sealed bid

(1) A kid gunarantee from each bidder eguivalent to tive
percent of the bid price. The “bid guarantee” shall
consist of a firm commitment such as a bid bond,
pcerbilied check, or olher negoliable insLrumeant
accompanying a bid as assurance that the pidder will,
upon acceplbtance of his bid, execute such contractual
documents as may be reguired within the time specified.

Ha



(2) & performance nond on Lhe part of the contractor for
100 percent of the contract price. A “performance bhoand”
ig ane execuled in connection with a contract to sccure
fulfillment of all the contractor's obligations under
such conlzacl,
{3) A payment bond on the part of the contractor for 100
percent of the contract price. A “payment bond” 1s one
executed in connection with a conlracl Lo assure payment
as requiraed by law of all perscons suppolying labor and
material in the execution of the woark provided for in
Ehe contract.
(1) Contract provisions. A grantee's and sub
grantaa's contracts must contain provisions in
paragraph (i) of this section. Federal agencies are
permitted to reguire changes, remedies, changed
condl L ions, access and records retention,
suspension of weork, and cther clauses approved by
Lhe of ficse of Federal Procuremant Policy.
(L) Administrative, contractual, or legsal remedies in
inzstances wherse contractors violote or breach contract
terms, and provide for such =zanclicons and penalties as
may be appropriate. {(Contracts more than the simplified
acguisition threshold)
{2) Termination tor causc and for convenience by the
grantee or sub granlbese inciuding the manner by which it
will bpe effected and the basis for settlemenl. (Al
conLracls in excoess of $10,000)
{3) Compliance with Executive Order 11246 of Seplember
24, 1%65, antitied “FEgual Employment Opportunity,” as
amended by Executive ocrdez 11375 of CGolLober 13, 1587,
and a=z supplementsad in Department of Labor regulations
(4L CFE chapter 0)., (A1l conslruclion contracts awarded
in exgess of 510,000 by grantecs and their contractors
or sub grantees)
(4) Compliance with the Copeland “Anti-Kickback” act (18
Lk, B
874} a2s supplemented in Department of Labor regulabions
(29 CFR parl 3). (A1l contracts and sub grants for
construction or repalr)
(3} Compliance with the Davis-Bacon Act (40 U.3.C. 276a
tao 276a-7) as suoplemented by Department of Labor
regulations (29 CFR part 5). (Ceonstruction contzacts 1in
excess of %2000 awarded by granlees and sub grantees
when regquired by Federzl grant program legislation)
{6) Compliance wiktlk Seclions 103 and 107 of the Contract
Work Hours and Satety Standards Act (40 U.S.C. 327-330)
as supplecented by Department of TLabkor regulaticns (29
CFR part 5). (Construction contracts awarded by grantees
and =ubk grantess in excess of $2000, and in ecxcess of
52500 for other centracts which invelve Lhe enploymant
of mechanicas or laborers)
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(7] HNotice of awarding agency regquirements and
regulations peErtaining to reporting.
{8} Notice of swarding agency roeguirements and
regulations perlaining Lo palenl rzighls wilh respact Co
any discovery cr invention which arises or is developed
i Lhe course of o0 under such conbrach.
{9) Awarding agency reguizements and regulations
pertaining te copyrights and rights in data.
{10} Access by the grantee, the sub grantees, the Federal
grantor agency, the Comptroller Ganeral of the United
States, or any of their duly authorized represenlalives
to any books, doouments, papers, and records of the
zonlraclor which are direclly parlinenl Lo thal specif
contract for the purpose of making asudit, examination,
gxcerpts, and transcriptions.
{11} BRetenticn of all reguired recerds for three years
after grantees or zubh grantees make final payments and
2ll other pending matters zre closed,
(12) Compliance with all applicable standards, orders,
or reguirements issued under secticon 306 ol Lhe Clean
Air Aot (42 U.5.C. 18=Yihy), section 508 of the Clecan
Water Aclk (33 D.5.C. 12368), LECxeculblive Order 11738, and
Environmental Protection Agency regulaticns (40 CFR part
15) . {(Caonkracts, subcontracts, and subh grants of amounts
in excess of S100,000)
(13) Mandatory standards and policies relating to encrgy
efficiency which are contained in ths state energy
consarvation plan dissued in compliancs with the Energy
Policy and Conservation Act  (Pub, L. 241632, 8% SLal.
g1 .
(1) 23 U.8.C. 112 (a) direcls the Segretary Lo regulre
recipicnts of highway construction grants to use bildding
melLhods that are “effective in securing competition.”
Detailed construction contracting procedures are gontained
in 23 CFR part 6353, subpart A.
(k) Bection 3ia) (2){C) of the UMD Act of 1%64, asz amended,
prohilbits the use of grant or loan funds Lo support
procuremants utilizing exclusionary or disoriminatory
specificaticns.
(1) 46 H.85.4. 1241(k) (1) and 46 CFR part 381 impose cargo
preference reguirements on the shioment of forsign made
goods.
{m) Section LEG of the Surface Yransportation Asslisbance Aol
af 1982, 4% TT.5.C. 1401, section 337 of the Surtace
ITransportation and Uniform Relocation Assistance Act of
188Y, and 2% CFR parts 66l and 661 impose Buy America
provisions on the procurement of foreign oproducks and
matcrials.
Loty Sectiaon 0540 of the Surface Tranaporbabion
Assistance Act of 1382, section 106({c) of Lthe Surlface
Transportation and Uniform Relocation Assistance Act of
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1987, and 49 OFR part 23 impose recguircments for the
participation of disadvantauced business enterprises.
(o) Section 308 of the Surface Transpertation Assistance

Act of 1987, 4% U.5.C. 1068(k) (2), aunthorizes the use ot
competitive negotiation for the purchase of rolling

sbock as appropriale.

fp)y 22 U.5.C. 11Z2{k) provides for an exenption Lo
competitive bidding recuirements for highway construction
centracts in emergency situations.,

(g 23 U.53.C. 112 requires concdurrence by the Sccretary
before highway construction contracts can be awarded;

except for projects authorized under the provisions of 23

1 0. 5 SRR 5

(r}] 23 U.5.C. 112 (e) roguires standardized contract clauses
concerning sile condilions, suspansion or work, and

material changes in the scope of the work for highway
conskbruction conlracls.

(s) 23 U.5.C. 140(b) authorizes the preferential

emnployment of Tndians on Indian Reservation road projects
and contracts.

(LY FHWAR, UMTA, and Faderal Aviation Administraticn (FAA)
grantees and sub grantees shall extend the use of
qualifigations-based {(e.g., architectural and engineering
services) contract selecllon procedurss bto certain othar
ralated arecas and shall award such contracts in the same
manner as Federal conlracts for architectural and engincering
saervices arc negotiated under Title 1X of the l'ederal Property
and Adminislralive Services ket of 194%, or egquivalent State
{or airport sponsor for FAL) gqualificationsz-based
requirements. For FHWA and UMTA programs, this provisicn
applises except to the extent that a State adopls or has
adeopted by statute a formal procedure for the procurement of
such services.

[53 FR 8086 and 8087, Mar. 11, 1988, as amended at 53 FR 8087,
Mar. 11, 1988; 60 FR 15639, 19647, Apr. 19, 189385]

Sec, 18.37 Sub grants.

fa) Stales. Stales shall follow state law and procadurces wheon
awarding and administering subk grants (whether on a cosl
raimbursement or Tixsd amount basis) of financial sssistance
to local and Indian tribal governnpents. Stales shall:
{1y FEnsurs that every sub grant includes any clauses
regquired hy Faderal slabule and executive orders and
their implementing regulations;
(2} LEnzure Lhal subk granless are aware of reguiraments
imposed upcen them by Federal statute and regulalion;
(3) FEnsure that a provision for compliance with' Sec. 1B.42
is placed in every cost zeimbursemsnt subgranl; and
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reporting period. The final performznce report will be
due 20 dayz after the expiration or termination of grant
support. If a justified reguest is submilled by a
grantes, the Federal agency may aextend the due date for
any performance report. Additionally, reguirsments for
unnecassary performance raports mey be waived by the
Pederal agency.
(2) Performance reports will contain, for each grant,
prief informalion on Lhe [following:
{i) A compariscon of actual accomplishments to the
objecbives established for the pericd. Where the
output of the project can be guantified, a
computation of the cost per unit of output may be
regquired if that information will be useslul.
{i1) The reascons for slippage it established
chiectives were nob met.
(111} Additicnal partinent information includindg,
when appropriale, analysis and explanation of cost
overruns or high unit costs.
{3) Granteas will nol be reguired te submit more than
the original and twe coples of perxformance reports.
{4) Granless will adhere to the standards in this
section in prescribing performance reporling
requiremants for sub grantees.
{c) Construction periformance reporbts. For Lhe mosl part, on-
3ite technical inspections and certified percentage-of-
completion data are relied on heavily by Federal agencies fo
monitor progress under gonstructicon grants and sub grants.
The lederal agency wWwill regquirze addilional Tormal
porformance reperts only when considered necessary, and
never moere [freagquenltly Lhan guarber]y.
(1) Section 12(h) of the UMI Act of 1964, as amended,
requires pre-award testing of new buses modals,
(2} |Rescrved]
{d) Significant developments. Events may ococur between the
scheduled performance reporting dates which have significant
impact upon the grant or sub grant supported activity. 1ln
such ¢ases, the grantee must inform Lhe Federal agenoy as
soon as the following types of conditions become known:
{1}y Problems, delays, or adverse conditions which will
materially impair the ability to mest the chijective of
Lhe award. Thiz diaclosurs must include a statcement of
the action taken, or contemplated, and any assistance
needead to resolvae the situation.
(2) Fawvorable developments which enable mestLing tims
schedules and objectiwves sooner or at less cost than
anticipated or producing more beneflicial results than
originally planned.
le) ederal agencies may make sile wisils as warrvantead by
program necds.
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() Waivers, cxtensions.
(1) Federal agencies may waive any parformance report
recuirsed by this bast 1£ not needed.
(2) Ths grantes may waive any performance roport from a
sub grantee when not needed. The granles may extend the
oue date for any pertormancse report from a sub grantee
if Lhe granles will sLill e able Lo meet its
porformance reporting cbligations to the lederal agency.

[53 FR 8086 and 8087, Mar. 11, 1988, as amended at 53 FR 8087,
Mar. 11, 1988]

Sec. 18.41 Financial Reporting.

{a) General,
(1) Except as provided in paragraphs (a) (2) and (5) of
this sectlion, granlees will use only Lhe forms specified
in paragraphs (a) through (¢) of this section, and such
supplenanlary or obher formz as may from fime to ftime be
authorized by OME, Ifor:
(1) Subnitting financial reports to Federal agencies,
o
(i1) Reguesting advances or reimbursaments when
letters of credit are nol used.
(#) Grantees need not apply the forms prescribsd in this
gection in dealing wilh Lheir sulk grantees. Howsver,
grantecs shall not impose more burdensome reguiremenks
on sub: grantess,
(3) Crantcecs shall follew all applicakle standzard and
supplemental Federal agency instructions approved by CMEB
to the sxtent required under the Paperwork Reducllion Ack
of 1980 for use in connection with forms specifica in
paragraphs (b} through (e) of this szectiocn. Federal
agencies may issue substantive supplementary instructicns
only with the aporoval of OMB. Pederal agencies may shade
out or instruct the grantec to disregard any line item
Lhal Lhe Federal agency finds unnecessary for its
cdecision making purpcses.
{4) Grantees will not be required to submit more than
the criginal and two copies of forms reguired undesr Lhis
part.
{5) lederal agencies may provide compuler cutpuls Lo
grantees to expedite or contribute to the accuracy of
reporting. Federal agencies may accept the rveguirad
intormaticn from grantecs in machine usakle Zormat or
compuler prinlouls inslead of prescribed forms.
(6) Federal agencies may walve any report reguired by
Lhis secticon 17 not neaded.
(7) Federal agencies may extend the dus date of any
financial report upon receiwving a justitied reguest Zrom
a grantees,



()

(o)

Financial Status Report

{1} Form. Grantees will use Standazrd

Form 262 or 2694, Financial Status Report, to report the
status of funds tor all non-construction grants and for
construction granlkls when reguired in accordance with
Sec, 1H.41(c) (2) (iii).

(2) Accounling basis. Rach grantee will report program
cutlays and program income on a cash or acorual basils as
prescribed by the awarding agency. If the Pederal acency
reguires accrual information and the grantee's
accounbing records are not normally kept on Lhe acorual
basis, the grantee shall nob be reguired to convert its
accounting system but shall develop such acorual
information through and analysis of the deocumentaticn on
hand.

{3) Frequency. The Federal agency may prescribe the
frequancy of the report for esach project or program.
However, Lhe report will not be required more frequenbly
than guarterly. Lf the [ederal agency does not specify
the frequency of the report, it will be submilled
annually. A finzal report will be reguired upon
expiration or terminaticon ol grant supporb.

{4} Due date. When reporls are reguired on a guarterly oz
semiannual basis, they will be due 30 days after tha
reporting pericd. When recuired on an annual basis, they
will bhe due 20 days after the

grant vear. Final reports will be due 90 days after Lhe
expiration or termination of granl support.

Federal Cash Transactions Reporl-

(1) DTorm.
(1) For grants paid by leller or oredit, Treasury
check adwvances or alectronic transfer of Tunds, the
grantee will submit the SLandard Form 272, Federal
Cash Transactions Report, and when necessary, its
contirmation sheel, Standard Form 272a, unless the
tarms of the award exenpt the grantes Trom this
regquiremenl .
(ii) Thesec reports will be used by the Federal
agency Lo monitor cash advanced to grantees and Lo
ahtain diskbursement or oublay information fZor each
granl From grantees. The tormat of the reporl may be
adanted as appropriate when reporting is to ke
aocconplishead with the assistance of aulomatic data
processing eqgquipment provided that the information
Lo be submitted is not changed in subslance.

(2) Forecasts of Federal cash regquirements. Forecasts of

Federal cash reguirements may he reqguired in the

“Hemarks"” seclion of the report.

{3) Cash in hands of subk grantees. When considerad

necessary and feasible by the Federal agency, granlees
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may be reguired to reporl Lhe amount of cash aavanccs in
exness Of three days needs in the hands of their sub
grantees or conlracters and te provide short narrative
explanations of actions taken by the grantee Lo reduce
Lhe excess balances,
{4) Freguency and due date. Grantees musl submit the
reporl no later than 15 working days following the end
of each guarter. llowewver, whare an advance elther by
etter of credit or electronic transfer of funds is
authorized at an annualized rale of one million dollars
or mora, the Federal agency may require the raporl Lo be
submitted wilhin 15 working days follewing the end of
each month.
(d} Reguesl [for advance or reimbursement—
(1) Adwvance paymants. Regquests for Treasury check
advance payments will be submitted on Standard lorm 270,
Feguest for Advance or Reimbursemenl. (This form will
nol ba used for draw deowns ucnder a letter of credil,
clectronic funds Lransler or when Treasury check advance
paymants are made te the grantee avtomatically on a
predetermined basis.)
(#) Reimbursements. Reguests for reimbursensnl under
nen—consbruclion grants will alsoe be submitted con
Standard Form 270. (For reimbursenenl regueskLs under
conzlruction grants, see paragraph (e) (L) of this
seotion,)
() The freguency for submitting payment regquests iz
treated in Sec,18.41 (W) (3).
(&) Qutiay report and reguest ftor reimbursement for
gonstruction
programns.
{1) Granls Lhal support construction activities paid by
raimburscment methed.
(1) Requeszls for reimbursemant uncder censtructicon
grants will. ke submitted on Standard Form 271,
Culklay Report and Reguest for Reimbursement for
Construction Programs. Federal agencies may,
howewver, prescribe the Regquest for Advance or
Reimbursement [orm, specified in Sec. 18.41(d),
instead of this form.
(11i) The Fregusaency [or submitting reimbursement
requests 1s treated in Sec. 18.41(b) (3},
{2) Granls that support construction activities paid by
letter of credit, electronic funds Lransfer or Treasury
check advance.
(i) wWhen a construction granl is paid by letter cof
aredit, electronic funds transfer or lreasuzy check
advances, Lhe granlee will report its cutlays te the
Faederal agency using 2tandard Form 271, Cullay Report
and Recuesl for Reimbursemsnt for Censtructicn
Programs.
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The Faderal agency will provide any necessary snpecial
instruction. However, [requency and due date shall be
governad by Scc. 18.41{b}) (2) and {1).
{ii) When a consbLruction grant i3 paid by Treasury
check advances based on periodic requests I[rom Lhe
grantees, Lhe adwvances will he requasted on the form
specified in Ssc. 18B.41(d).
{111} The Fedsral agency may suosktitute the Financizl
Status Report specifised in Sec. 18,41 (k) for Lhe
Gutlay Report and Reguest for Reimbursement for
Construction Programs.
{3) Accounting bkhasis. The accounting basis for the
ODutlay Reporsl and Reguest Tor Reimbursemant for
Construction Preograms shall be governed by Sec.
18.41 (b) (2) .
{f) Notwithstanding the provisions of paragraphs (a) (1) of
Lhis secllion, recipients of FHWA and Waticnal Highway
Traffic Safety Administration (NUTSA) grants shall use
FHWA, NHTSA or Stats financial reports.

[53 FR 8086 and 8087, Mar. 11, 1988, as amended at 53 FR
8087, Mar. 11, 1988]

Sec. 18.42 Retention and access requirements for records.

(1) Applicabhilily.
(1) This scction applies to all financial and
proagrammal lo records, supporting documents, statistical
records, and other records of grantees or sub grantees
which are:;
(i} E=guired to be maintained by Lhe tesms of Lhis
part, program regulations or the grant agreement, oOr
(11} ©Otherwise reasonably considered asz perlinent Lo
program regulations or the grant agrcemont.
{2) This section does not apply Lo records maintained by
contractors or subocontractors, For a reculirsment to
place a provision ooncerning records in certain kinds of
contracts, sco Secc. 18.36(1) (10).
(bt Lenglh of relenbiocn period,
{1} Except as ctherwise provided, records must be
relained for Lhree years from the astarting date
spaecified in paragraph (c) of this sectiaon.
(7} Tf any litigation, claim, negotiation, audit or
other action inwolwving the records has been shbarted
kefore the axpiration of the 3-vear period, ths records
must be retained unbil complelicn of the action and

razolution of all issues which arise from it, or until
the end of Lhe regular 3-year pericd, whichever is
later:



{3y To avoeid duplicale recordkesping, awarding agencies
may make special zrrangements with grantesss and sub
grantees to retain any records which are continuocusly
needed for joint use. 'lhe awarding agency will reguest
transter of reocords to its custody when it determines
Lhat Lhe records possess long-term retention value, When
the records are transtcerred to or maintainced by tho
Federal agency, the 3-yesar relenlLion regquirement is not
applicakle to the grantee or sulk grantec
(2)Starting date of retenticn periocd
(1) General., wWhen crant suppecrt is continued or rencwed
at annual or ether intervals, the retention period for
the records of each funding period starts on the day the
grantoce or sub grantes submits to the awarding agenoy its
single or lasl expanditure report for that period.
Howewer, if grant support is continued or ranewed
auaslerly, Lhe relenlbion pesricd for each year's records
starts on the day the grantee submits its expeonditure
report for the last guarter of Lhe Federal Fiscal year.
-n all other cases, the retention periocd starts on the
day the grantes submits its final expenditure report. TF
an expenditurs report has besen waived, the retention
period starts on the day the report would have bheen dus.
(2) Beal property and ecuipment records., he retention
period for rezl property and cguipment records astarts
from the date of Lhe disposilion or replacemenl or
transfer at the dircction of the awarding agcocncy.
{3 Records Tor incene Lransacltions alter granbt or sub
grart support. Ln some cases grantees must repert income
after the pericd of grant support. Where there is zuch a
regquirement, the retention pericd for the zecords
pertaining te the earning of the income starts from the
end ol Lhe granlee's fiscal wvear in which the incoms is
earned.
(4} Indirecl cosl rabe proposals, cost allocations plans,
ctec. This paragraph spplics to the ftoellowing byocs ol
doouments, and their supporting records: indirect cost
rate computations or proposals, cost allocaticn plans,
and any similar accounting coemputations of the rate at
which a particular group of costs is chargeable (such as
oompnter usage chargeback rates or compozite fringe
benefit rabes).
(i) If submitted for negotiation. If the proposal,
plan, or obther compulaliocn is required Lo be
submitted to the Federal Covernment [(or to the
grantee) te form the basis for negoliallion of Lhe
rate, then the 3-vear retention periocd for its
supporting records starts from the date of =uch
submissicn,
(ii) It net submitted for negotiation. TIf the

proposal, olan, or other computation is nobt reculred
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sSeac.

to bhe submitted to the Federzl Government {or to bthe
grantee) for negolialicn purposes, then thae J-year
retention period for the preposal plan, ox
computablion and ils supporbing records starts from
the end of the fisczl vear (or other accounling
period) covered by the proposal, plan, or cther
computaticn.
{dY Subkstitution of micrafilm. Copies made by microfilming,
photocopving, or similar methods may he subszliltuted fTor
criginal the raccords.
(&) Eccess to records—
(1) Records of grantecs and sub grantees. 'The awarding
agency and the Complroller General of the United Statoes,
or any of their authorized representatives, shall have
the right of access Lo any pertinent books, documents,
papers, or other records of grantees and sub granless
which are parlinent Lo the grant, in order to make
audits, examinations, sxcerpts, and Lranscripls.
(2) BExpiration of right of access. The right of aceess
in this section must not be limited Lo Lhe required
retention period but shall last as long as the records
are retained.
(f) Bestrictions on pub;ic access. The Federal [reedom of
Informaticn Act (& U.5.C. 552) doss nob apply to racords
unless regquired by Fedcval State, or local law, granlees and
sub granless are neobt reqgquired to permit public access to
their records.

18.43 Enforcement.

(a) Remedies for noncompliance. If a grantee or sub grantee
materially fails to comply with any berm of an award, whathar
allated in a Federal statute or regulation, an assurance, in a
State plan or spplication, a notice af award, or elsewhare,
Lhe awarding agenoy may talke one or morce of the following
actionsg, as appropriakbe in Lhe clroumstances:

{1}y Temporarily withhold cash pavments pending

correction of the deficiency by the grantee or sub

grantee or meore severe enforcement zction by Lhe

Aawarding agency,

{2) Disallew i(that is, denvy both uvse of funds and

matﬁh*ng credit for) all or part of the cost of the

activity or action not in compliance,

(3] Wholly or partly suspoend or Lerminate the curzrant

award for the grantee's or sub grantee’s program,

(4) Withhold further awards for the program, or

{5) lake other remedies Lhal may be legally available.
(b} Hearings, appeals. In taking an enforcement aclion, Lhe
awarding agency «wil]l provide the grantee or suo grantee an
gpportunity for such hearing, sppeal, cor other adminizslrative
proceeding Lo which the grantes or sub grantee is entitled
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under any statule or regulation applicable to the action
inwo lwasd.
() Effecls of suspension and terminaticen. Costs of grantee
or sub grantee resulting from cbligalions incurred by the
granlee or sub grantes during & suspension or atfter
termination of an award are net allowable unless the
awarding agancy expressly authorizes them in the nolice of
suspension or termination or subseguently. Other grantee oOr
aul: grantes costs during suspension or after termination
which are necessary and nob reasonably avoidable are
allowanle if:
{1} The costs result from obligations which were properly
incurred by the grantee or sub granles before tha
affective date of suspension or terminaticn, are not in
anticipation of it, and, in Lhe case of 2 ftermination,
are non-cancel lakble, and,
(2) The costs would bhe allowalle 1f the award were not
5115 L

period in which the termination takes effect.
() Relationship to debarment and suspension. The enforcement
remedies idenlified in this section, including suspension and
termination, do not preclude grantee or subgrantes from baing
subijecl Lo “Debarmant and Suspensiocn” under E.C. 12549 (see
Scc. 18B.35).

SBec. 18.44 Termination for convenience.

Excent as provided in Sec. 18.43 awards may be

Lerminated in whole or in part enly as follows:

{z) By the awarding agency with the consent of the grantee
or sub grantee in which case the two parties shall agreas
upon the Lermination conditicons, including the eifective
date and in the case of partizal terminalion, Lhe portion to
pe Lerminalad, or

(b) By the grantee or sub grantee upocn writbten notification
to Lhe awarding agency, saetting torth the reasons for such
termination, the effective dale, and in the case of partial
terminaticn, the portion to be terminated. However, if, in
the case of a parlial Lermination, the awarding agency
determines that the remaining peortion of the award Wil
accomplish Lhe purposes for which the award was made, the
awarding agency may terminate the award in Llhs entirety
under ejther Sec. 18.43 or paragraph (a) of Lhis section.
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Sec.

Sec.

Sec.

Subpart D—After-The-Grant Requirements

18.50 Closeout.
lay General., lhe redsral agency will closse out the awarcd when
it determines that all applicable administrative actions and
all reguired work of the grant has been complated.
(b} Reports. Within 90 cdays after the expiration or
terminalbicn of Lhe grant, the grantee must submit all
financial, performance, and other reporbs required as a
condilicon of the grant. Upen reguest by the grantes, Federal
agencies may extend this timeframe. These may include but are
nol limited to:
(L) linzl performance or progress report.
(2] Financial Status Beport (SF Z26%2) cr Outlay Heporol
and Request for Reimbursemenlk for Construckbion Frograms
(5F=271) las applicable).
(3) Final requesl [or payment [(3F-270) (if applicable).
{4y TInvention disclosure (1L applicable).
{3} Federally-gwned propaerty report:
In accordance with Sec. L15,322{f), a granlee musl submit an
inventory of all federally owned property (&5 distinct from
proporty acguired with grant funds) for which il is
accountable and request disposition instructions IZrom the
Federal agency of property no leonger needead.
() Cost adjustment. The Federal agency will, within 20 dawvs
after receipt of reporls in paragraph (k) of this section,
make upward or downward adjustments to the allowable cosls.
(@) Cash adjustments.
(1) The Federal agency will make prompt paymenl Lo Che
granles for allowable reimbursable casts,
{Z) The grantes must immediately refund Lo the Federal
agency any balance of uncbhligated (uncncumbered) cash
advanced that is not aunthorized Lo ke relained for use
o ocbher grants.

18.51 Later disallowances and adjustments.
The claosecut of a grant docs not affect:

fa) The ederal agency's right to disallow costs and
recovar funds on the basis of a later audit or other
review;

(b) The grantec's obligation to return zny funds due as a
rezull of laler refunds, corrections, or othor
transactions;

() Eecords retention as reguired in Sco. 18.42;

(cd} Propezty managemsnt reguiremenls in Secs. 1TE.31 and
18.32; and Rudit regquirements in Scc. 18.26.

18.52 Collection of amounts due.

{a) Any funds pald Lo a grantes in excess otf the amount to
whiech the grantee is finally determined to be antilled
under the term= of Lhe award constitute a debt to the
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Federal Government. If not paid within & reasonable pericd
after demand, the Fedsaral agency may rveduce the debt by:
(1) Making an administrative cfiset againslL obthsr
requests for reimbursements,
(2) Withholding advance payments olherwise dus to the
granlbes, or
(3) Cther acticn permitted by law.
(h) Except where otherwise provided by statutes or
ragulations, the Federal agency will charge interast on an
overdue debkt in accordance with the Federal Claims
Collection Standards (4 CFR Ch. TT). The date froem which
interest is computed is not extended by litigalion or the

filing of zany form of appeal.

Subpart E-Entitlements [Reserved]
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EXHIBIT C

appendix A to Part 96—Cffice of Management and Budget
Circular No. A-128-Uniform Audit Requirements for State and Local
Governments

EXECUTIVE OFFICE OF THE PRESIDENT, Office of Management and
Budget,

CIRCULAR NO. A-128, April 12, 1985

To Lhe Heads of Executiwve Departments and Establishments.
Subdject: Audits of State and Tocal Governments.

1. Purpose. This Circular is issued pursuant to the Single
Audit Act of 1984, Pub. L. 98-502. IL establishes audit
reguirements for State and local governments that recelve
Federal aid, and defines Federal responsibilities for
implementing and monitering these regquirements.

2. Super session. Llhe Circular supersades Attachment F,
“audit Requirements,” of Circular A-102, “Uniform
regquirements for grants to Stale and leocal governments.”

3. Rackground. The Single Audit Act bullds upon earlier
gfforts to improve audils of Federal aid programs. 'The Aol
requires State or lecal governments thal receive 3100,000 cr more
a vear in Lbederal funds bt have an audit made for thal yesr.
Section 7505 of the Act requires the Director of the Office of
Maragement and Dudgel Lo prescribe policles, procedures and
guidelines to implement the Act. IL specifies that the Director
shall designate “cognizant” Federal agencies, delermine criteria
for making appropriate charges Lo Federal programs for the cosl
of audits, and provide procedurcs te assure Lhal small firms or
Firms owned and controlled by disadvantaged individuals have Che
cpportunily to participate in contracts for single audits.

4. Policy. The Single Audit Act requires the following:

a. State or local governmenls that receive 5100,000 or
more & year in Federal tinancial assistance shall hawve
an audit made in accordance with this Circular.

L. State or local governments that receive between
525,000 and %100,000 a year shall have an audit made in
accordance with this Circular, or in accordance with
Federal laws and regulabions governing the programs
Lhey particioate in.

c. State or local governments that receiwe less than
525,000 & year shall be exempt [rom compliance with the
Act and other Federal audit requirements. These State
arnd local governments shall be govarned by audit
requiremenls prescribed by State or local law or
ragulation.
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d. Mothing in this paragraph sxempts State or local
governments from maintaining recozxds of lederal
financial assistance or from providing access to such
records Lo FPederal agenciss, as provided for in Fedaral
law or in Circular 2-10Z2, “Unitform rogquirements for
granls Lo Slale or loecal gowvernmenls.,”

5. Definitions. For the purposes of this Circular the following

definitions from the Single Audif, Act apply:

a. Cognizant agency means the Federal agency zssigned by
the Office of Management and Budget te carry ont tha
responsibilities described in paragraph 11 of this
Cilrcular.

o FPederal Cinancial assistance means assislance
providod by & Foederal agency in the form of grants,
conlracls, cooperalive agreemenls, loans, laan
guarantecs, proporty, intercst subksidies, insurance, or
direct approprialions, bhul does nol inclode direct
Federal cash assistance to individuals. It includes
awards received directly from Fedsral agencies, or
indirectly through other units of State and local
governmants.

e, Mederal agency has the gsape meaning as Lhe Lesm agenoy
iri seetidn 95141 of title 5, T.S:C.

d, Generally accepled acceounling principles has Lhe
eaning specified in the generally accepted government
auditing standards.

¢. Generally accepted government auditing standazrds

meanz the Standards For houd’ L of Governmant
Organizations, Frograms, Activities, and lunctions,
developad by tha Controller Geaneral, datad February 279,
1Lagl.

f. Independent suditor means:
(1) A SlLale or local governmenl avdiloer who meets
the independence standards specitied in generally
acceplad governmenl audiling slandards; or
{2} A pubklic acccuntant whe meets such independence
standards.
. lnternal controls means ths plan of organization and
methods and procedures adoptsad by managament to ansurc
that:
(1) Rascurce use is consistent with laws,
regulabicns, and policiss;
(2) Rescurces arc safcegusrdeo against waste, loss,
anc misunse; and
(3) Reliable data is obtazined, maintained, and
Fairly disclosed in reports.
h., Ilndian tribe msans any Indian tribe, band, nationsz,
ar other crganizaed group or community, including any
Alaskan MNative wvillage or regional or wvillags
corporaticons (as defined in, or estallished under, the
Zlaskan Malive Claims Selllemenl Acl) Lhal is recognized
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by Lhe United States as eligible for Lhe speaial
programs and services provided by the United States ta
Indians because of their status as Indians.

i. Leocgal governmenk means any unit of leocal gowvernment
within a State, including a ccounlbly, a borough,
municipalilty, city, town, township, parish, local public
anthority, special distzicl, scheool district, intrastale
districlk, coungil of governments, and any other
instrumentality of local government.

9. Major Federal Rssistance Program, asz defined by Pub.
L. 98-502, is described in the Attachment to this
Clircular.

k. Public accountarls means those individuals who meet
Lhe gualification standards included in genarally
accepted governmenlk auditing standards for perszannel
performing government audits.

1. State means any Stats of the United States, Lhe
District of Columbia, the Commonwsalth of Puertec Rico,
the Virgin Tslands, Guam, lmerican Samoa, Che
Cemmenwealth of the Merthern Mariana Islands, and Lhe
Trust Territory of the Pacific lslands, any
instrumentality therecfl, and any multi-State, regiocnal,
or interstate entity that has governmental functicns and
any Indizan tribe.

m. Subk-recipicnt means any perscon or goverament
department, agsncy, or establishment thal receives

Federal financizl assistance Lo carry out a program
through a Stale or local government, but does not include
an indiwvidual that iz a heneficiary of such a program. A

sub-recipient may also be a direct recipient of Federal
financial assistance.

pe of Audit. The Single Audit Act provides Lhat:
a. The audit shall be made by an indcpendent audilor in
accordance with generally accepled government auditing
standards covering financial and compliznce audits.
k. The audit shall cover the enlire operations of a
State or local government or, at the cption ¢f that
government, it may cover departments, agencies or
ectablishments that received, expended, or clherwise
administered lederal (inancial assistance during the
year, However, it a State or local government receives
425,000 or more in General Revenue Sharing FPunds in a
Fiscal year, it shall hawve an audit of its entire
operations., & series of aundits of individual
departments, agencies, and esLablishments for the same
fiscal year may be considercd a single audil.
¢. Public hospitals and public cclleges and universities
may be excluded from State and local audils and the
requirements of this Circular. However, 1f such entitias

69



ars excludead, audils of Lhese enliliss 2hall ke made in
accordance with statutory reguirements and ths
provisions of Circular A-110, "Uniform requirements for
grants to universities, hospitals, and other nenprolil
organizationsg "
i, The auditor shall determine whether:
(L] The tinancial statements ¢f the government,
deparlmenl, agency or establishment present. fairly
its financial positicn and the results of its
Clnancial operallons in accordance with generally
accepted accounting principlss;
(4} The organization has internal acocounting and
other contrel svastems to provide reasonable
assurance that it is managing Federal financial
assistance programs in compliance wilh aopplicable
laws and raegulations; and
(2} The ovrganizalicn has conpplied wilh laws and
regulations that may have matcrial ceffect on its
Financial skatemasnbs and on gach major Federal
assistance program.
1, Frequency of Audit. Audits shall be made anmually unless
the 5tate or logal government has, by January 1, 1987, a
constitutional or statutory requirement far less freguent
audits. lor those governments, the cognizant agency shall
parmit biennial audits, covering both yecars, if the
governmenl s requests. TL shall also honor reguests for
bicnnial audits by governments that have an administratiw
policy calling for audils less [regquenl Lhan annueal, but only
focr fiscal years beginning before Januvary 1, L287.
E. Tnternal Control and Compliance Reviews. The Single Audit
Aot reguires that the indesendsnt auditor determine and
report on whethar the organization has internal coantrol
svstems bo provide reascnable assurance that 1L i3 managing
-Federal assistance programs in compliance with applicable
laws and regulations.
a. Internal control rewvicw. In orcer Lo provids this
assurance the auditor mast make a study and evaluation of
internal control systems used in administering lederal
assiatance programs., The study and evaluation must be
mads whether or not the auditor intends to place reliance
on such systems. As part of this review, the auditor
ghall;
(1) Test whether these internal ceontrol systens
are (unclioning in accordance wilh presoribhed
procodures.
(2) Examine Lhe recipienl's system for moniteoring
sub-reciplents and oktaining and acting on sub-
recipient audit reportsa.
. Compliznce review. ''he law also regquirgs the audilor
to determine whether the organizaticon has complicd with
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laws and regulations Lhat may have a material effect on
each major Federal assistance progran.

(1) In ocrder Lo determine which major programs ars
te he tested for compliances, Slale and looal
governments shall identity in theilr accounts all
Toederal funds received and expended and the
programs undar which they were received. This shall
include funds received directly from Federal
agencies and through other State and local
governments.

(2} The review must include the seleclion and
testing of a representative number of charges from
each major Federzl assistance program. The
seleclicon and testing of transacticons shall be
mased on the auditor’'s professional judgment
considering such facters as the amount of
expenditures for the program and the indiwvidual
awards; the newness of the program or changes in
its conditiens; pricr experience with the program,
particularly as revealed in audits and olLher
evaluations (e.qg.; inspections, program reviews):
the extent to which the program is carried out
through sub-recipients; the extent to which ths
praogram contracts for goods or services; the lavel
to which the program is alresdy subject to progran
reviews or other forms of independent oversight;
the adeguacy of the controls ftor ensuring
compliance; the expectation of adherence or lack of
adherence to the applicable laws and regulabicns;
and the potential impacl of adwverse findings.

fa) Trn making the test of transactions, Ehie audilor

shall determine whelher:

—The amounts reported s expenditures were [or

allowzable services, and

—The records show that those who received services or

benefils were eligible to recelwve thom.

{b) In addition to transaction Lesting, the auditor

shall delermine whether:

—Matching reguirsments, levels of effort and earmarking

limilLalbions wers met,

—Foderal financizl reports and claims for adwvances and

reimbursements contain information that is supported by

the books and records Crom which the pasic financial

statements have becn preparsd, and

—ameunts claimed or used for matching were determined in

acocordance with OMB Circular A-87, “CoslL principles for

State and local governments, “and Attachment I of

Circular A~-102, ™Uniform reguliremenlks for grants to

State and loecal governmants.”



{e) 'The principal compliance requiremsnbts of the largest
Fedaral aid programs may be ascertained by referring Lo
the Compliance Supplemenl for Single Audits of State and
Local Covernments, issued by OMB and available [rom the
Governmenl Prinling Office. For those programs neot
covered in the Compliance Supplement, the audilor may
ascerLain compliance requirements by rescaxzching the
statutes, regulations, and agreesmenls governing
individual programs.

{2) Transactions related Lo olher Federal aszaistance
programs that are selected in connecticn with
examinations of [inancial sbatements and evaluations
of internal controls shall ke tested for conpliance
wilh Federal laws and regulations that apply to such
transacticns.

4, Sub-racipicants. State or loczl governments Lhal receive
federal financial assistance and provide 525,000 cor more of
it in a fiscal vear to a sub-recipient shall:
a. Debermine whether State or local sub-recipients have mal
the audit reguirements of Lhis Clrovlar and whather sub-
recipients covered by Circular A-110, “Uniform reguirements
for grants to universilies, hespitals, and other nonprofit
organizaticns,” have met that reguirement;
I, Delternine whether the sub-recipient spent Federal
assistance funds provided in accordance wilh apnlicable
laws and regulaticns. This may be accomplished by
reviewing an audit of the sub-recipient made in
accordance with this CQircular, Cirecular =110, oz through
octher means {(2.qg., program reviews) [ Lhe sub—raecipicent
has not yvet had such an audit;
o, bknsure Lhat appropriale corrective action is taken
within six months atter receipt of the audit report in
instances of noncomnpliance with Federal laws and
ragulations;
d. Conzider whether aub-recipient audits neccessitate
adiustment of the recipient's own records; and
2. Require each sub-recipient to permit independent
auditors to have access to the records and financial
atatemants as necessary to comply with this Circular.
19, Relztion to Other Audil Requiremsnls,. The Singls Audit
Aot provides that an audit made in accordance with this
Circular shall be in lieu of any financial or financial
compliance audit required under individual Federal
assistance programs. To the extent that a single audit
provides Federal agencies with information and assurances
Lhey need bto carry out their overall responsibilities, they
shall rely upon and use such informalicon, Howsver, a
Federal agency shall make any additicnal audits which are
necessary to carry oul ils responsibilities under Federal
law and regulation. Any additional Federal audit effarl
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shall be planned and carried oub in such a way as te awveid
guplication.
a. The provisions of this Circular do not limit the
aulherity of Federal agencies to make, or contract for
audits and evalualions of Federal financizl assistance
programs, nor do they limit the authorily of any Federal
agency lInspector General or other Federal audit official.
k. The provisions of this Cirgular do not aunthorize any
State or lecal government or sub-recipient therecl Lo
conatrain Foderal agencies, in any manner, from carrying
out addilional aundits.
o. b Feoderal zgency that makes or contracts for audits
in addilion to the audits made by recipients pursuant o
this Circular shall, consistent with other applicakle
laws and regulations, arrange for funding Lhe cost of
such additional audits. Such additieonal audits include
economy and efficiency audits, program resuglbs audits,
and program evalualions.
11. Cognizant Agency Responsibilities. The Single Audit Act
provides for cognizanl Federal agencies to oversee the
implementation of this Circular.
a, The Office of Management and Budget will assign
cognizant agencies for Stales and their subdivisions and
larger local governments and their subdivisions. Other
Fecderal agencies may parlicipate with an assigned
cognizant agency, in order to fulfill Lhe cognizance
responsibilities. Smaller governments not assigned a
cognizant agency will be under the general ocversight of
the Federal agency Lhat provides them the most funds
whaether directly or indirectly.
b. & cognizanl agency shall have the following
rasponsibilities:
(1) Ensure that audits arc made and reporls are
received in a timely manner and in accordance with the
requirements of this Circular.
(2} Provide kechnical advice and liaison to State and
local governments and independenl audibors.
(3) Obtain or make guality controel reviews of
selected audits made by non-Federal audit
organizabicns, and provide the results, when
appropriate, to other interesled organizations.
(4) Promptly inform other atfected Federal agencies
and appropriate lederal law enforcament officials of
ary reported illegal acts or irregularilies. They
should also inform SLale or lecal law enforcemsnt and
prosecuting authorities, if not adviszed hy the
recipient, o©of any viclation of law within their
jnrisdietieon.
(53) Advise Lhe recipient of audits that have been
found not to have met the requirements set forth in
this Circular. Tn such instances, the recipientl
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will be expected to work with the auditor to take

corractive action. If corrective action is not

Laken, the cognirzant agency shall nobify the

recipient and Federal awarding agencies of the

faclks and make recommendalions for [ollow-up
acticn. Major inadeguacics or repetitive
substandard performance of independenl auditors
shall e referred to avproprizte professicnal
hadies for diaciplinary acbion.

(6} Coordinate, to the extent practicable, audits

mads by or for Fedsral agencies that are in addition

Lo Lhe auvudibs made pursuankt to this Circular; so

that the additional asucits

upan such audils,

(7} Owversee the resclution of audit findings that

alffect Lhe programs of more Lhan one agency.

L2, 1llegal Acts or Irregularities. If the auditcr bhecomes
aware of illegal ants or other irregularities, prompt notice
shall be given to recipient managemsnt offigials ghove the
leveael of involvement. [(See also paragraph T3{a)(3) bhelow for
the aunditoz's reporbing respensibilities,) "he recipient, in
turn, shall promptly notify the cognizant agenacy of the
illegal acls or irsregularilies and of proposed and aclual
actions, 1f any. Illegal acts and irrocgularitics include
auch matteaers g5 conflicts of inLerasasl, falailfication of
records or reports, znd misappropriaticons of funds or othar
arsats.
13, Audit Eeports. Audit reports must be preparsd at the
agompletian
of Lhe audit. Reports sersve many nesds of State and local
govarnments as woell o5 moecting the reguirements of the Singlc
Audil Aol

a. The audit report shall state that the audit was made

in dccordance wilh Lhe provisions of Lhis Clzoular. The

repcrt shall be made up of at Leocast:

(1} The auditor's reporl on financial statemsants
and on a =chedule of Federal assistance; the
financial statemants; and a schednle of Federal
assistance, showing the total expenditurss Ioz
cach Federal assistance program as identifiec in
Lhe Catalog of Pederal Domestic Assishance,
Federal preograms or grants that have not beoen
assigned a catalog number shall be identified
under the caotion “other Federzl assistance.,

(2] The auncditor’s report on Lhe study and evaluation

of internal control syvetems must identifvy the

organization's significant intarnal acocounting
conbeols, and those controls designed to provide
reascnaonle assurance that Federal programs are bholng
managed in compliance wilh laws and regulalicons. TL
must zlso identify the controls that were cvaluated,
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the controls that were nobt evalunted, and the
mabterial weaknesses identified as a resull of Lhe
evaluation.
{3) The audiler's reporl on compliance conlainingg:
= statement of positive assurance with respect to
Lhose ilLems tesled for complidance, including
compliance with law and regulations pertaining to
finanaial reports and alaims for advances and
reimbursemants;
—MNegative assurance on those items not testad;
—& summary cof all instances of noncompliance; and
—An identification of total amounts guestioned, if
any, f[or esach TFederal assistance award, as =2 resull
of nonconplianco.
Ix. The Lhres parls of Lhe audil reporl may be bound inlo a
single report, or presented at the same time as separate
docunanl s,
2. ALl fraud abuse, cr illegal acts or indications ¢f
such acts, including all guestioned costs found as the
result of these acts that zuditors become aware of,
shonld normally bhe coverad in a separate written report
submitted in accordance with paragraph 13£.
d. In addition to the audit report, the recipient
shall provide including a plan for corrective acltion
taken or planncd and comrents on the status of
corrective acltion Laken, I0 pricr correclive acbion
is5 not necessary, a statement describing the reason it
iz nol should acconpany Lhe audil reporl,
g. The reports shall be made available by the State or
local gowvernment for public dnspection within 30 days
after the completicn of the audit.
£. In accordanacs with generally acaepbed government audit
standards, reports shall be submitted by the zuditor to
the organization audited and to those recuiring or
arranging for the audit. In addition, the recipient shall
submit cooics of theo
reporks Lo each Federal departmenl or agency Lhal
provided Federal assistance funds to the recipicnt. Bub-
recipients shall submib copies to recipients that
provided them Federal assistance funds. The reports shall
be sent within 30 days after the completion of
the audit, but nec later than one vear after the end of
the audit pericd unless a longer pericd is agreed to with
Lhe cognizank agency.
g. Becipients of more than $100,000 in Federal funds
shall submilb one copy of the audit report within 30 days
after issuance to a central clearinghouse to bo
dezignated by Lhe Office of Managemenl and Budgel. The
clzaringhouse will keep completed audits on file and
follew up with State and local governmenbs that have not
submitted reqgulired auvdit reports.
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h. Recipients shall keep audit rsports on [ile for three

vears from Lheir issuance.,
14. Audit Resclution. As provided in paragraph 11, the
cognizant agency shall be responsible for monitery the
resolution of audit findings thal affect the programs of
more than one Federal agency. Resolution of findings Lhat
rolate to the programs of a single Federal agency will be
Lhe responzibility of Lhe reciplisnt and Lhal agenay.
hlternate arrangsmenks may De made on a case-by-case basis
Ly agresament among the agenciles concerned.
Fesoluticn =hall be made within six months after receipt of Lhe
report by the Federal departments and agencies. Corrective action
should procesd az rapidly as possible.
15. hudit Work papers and Reports. Work papers and reports shall
be retained for a minimum of three years from the date of the
audit report, unless the auditor is notified in writing by the
cagnizanl agenoy to extend the retention period. Audil work
papcrs shall be made avallable upon recuest to the cognizant
agency or 1tas designee or the Ceneral Accounting Office, at the
completion of the zudit.
16. Audib Cosls. The cost of audits made in accordance wilh the
provisicns of this Circular are allowable charges te Federal
assislance programs.

a. The charges may be considered a direct cosh or an
allocated indirect cost, determined in accordance with

Lhe nrovision of r“J_rr:u ar A= ﬁf “COost principles Tar
State and local governments.”™
b, Generally, L}P peroentage of costs charged to Federal

aggistance programs for a single audit shall not exceed
the percentage Lhal Federal funds expendced represent of
total funds expended by the recipient during the fisca
vear. The percentage may be exceeded, howsavar, if
appropriate documentaticn demonslblrales higher actual
coat:

17. Sanctions. The Single Audit Act provides thal ne cost may

be charged to Federal assistance programs for audils reguired

by Lhe Aol ;
that are nol made in accordance with this Circular. In cases
of continued inablilily or unwillingness to have a proper

audit, rederal agsncies mual consider other appropriate
sanctions including:

Withholding a percentage cof assistance naymenlks unlbil
the audit is completed aaLiqrawloT11y,

Wilhholding or disallowing owverhead costs, and
—3uspending the Federal dbb_deﬂLE agreement until the zudit
is made.

18. Auditor Selection. Tn arranging for audit services
State and local gowvernments shall follow Lhe orocurement
standards prescribed by ALCachment 0 of Circular A-102,
“1Iniform raguirements for grants to Stale and losal
governments.” The slLandards provide that while reciplenls
are encouraged to cnter inte intergovernmenlal agreements
for audit and other services, analysis should be made to
determine whether it would be more sconomical Lo purchase
the services from privale firmzs. Tn instancocs where use of
such intergovernmental agreements are reqguired by State
statutes (e.g., audll services) these statutes will take
orecadence.
19. sSmall and Minority Audil Firms. Small audit firms ana
audit
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firms owned and controlled by socially and economically
disadvanlaged individuals shall have Lhe maximum practicable
opportunity to participate in contracts awarded teo fulfill
Lhe requirenenls of Lhis

Circular. Recipicnts of Feoderal assistance shall take the
Foellowing sleps Lo furbher Lhis gceal:

a. Assure Lhal small audil Cfirms and audit firma owned
and controlled by socially and ccconomically
dizsadvanlaged indlividuals are used Lo Lhe fullest
extant practicable.
b, Make Information on forthcoming opportunilbies
available and arrangoe time framcs for the avdit so azs to
encourage and facilitate participalion by zmall audit
firms and audit tirms owned and controlled by socizlly
and poonomically disadvanbaged individuals.
¢. Consider in the contract process whether firms
campeting for larger audils inlend Lo subconlraclh with
small audit firms and audit firms owned and controlled
by sccially and economically disadvantaged individuals,
d. Encourage contracting with small audit firms or
audit firms cowned and controlled by sccially and
soonomical ly disadvantaged indiwviduals which hawve
traditionally audited governmenlt orograms and, n
such cases where this is not possiole, assure that
these firms are given consideralion [or audil
subcontracting opportunities.
g. Enocourage conbrackbing with consortiams of small
audit firms &5 described in paragraph (a) zbove
when a dantract is too large for an indiwvidual
small audit firm or audit firm owned and
contrallaed by soaially and economically
disadvantaged individuals,
t. Use the services and assistance, as
appropridte, of such organizallons as Lhe Small
Busingss Administraticorn in the solicitation and
utilizgabtiocn of small avdil Lirmes or avdil Tirms
owned and controlled by socially and cconomically
digadvantaged individuals.
20. FRepeorting. Each Federal agency will report to the
Director of OMB on or hefore March T, T4H%87, and annuallsy
thereafter on the effectiveness of State and local
governments in carrying out the provisions ot this
Circular., The report must identifvy each State or logal
government or Indian tribke that, in the opinien ot the
agency, is failing to comply wilh Lhe Clroular.
21. Begulaticns. Each Federal agency shall include the
reowvisions of Lhis Clrocular in ils regulations
implementing the Single Audit Act.
22, Effective Date. This Circular iz effective upon
publication and shall apply to fiscal years of State
arnd Tocal gowvernments that begin after Decamber 31,
1924, karlier implementaticn iz encouraged. Howsver,
until it ia implemented, the audit provisions of
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Attachment P Lo Clroular 2-102 shall continue to be

observed.

23, Tnguiries. A1l guestions or inguiries should

be addressed to PMinancial Managemsant Divislion,

Office of Managsmant and Budget, telephone number

202/385-3983.

24. Sunset Rewview Date. This Circular shall have an

independent policy review Lo ascerbain its

effectiveness three yecars from the date of issuance.
Dawvid A. Stockman,
Director.

Attachment—Circular A-128

Definition of Major Program as Provided in Pub. L. 398-50Z2

Major Federal Assistance Program,; for State and lacal
governments having Federal assistance cxpenditures betwesn
5100,000 and
S100,000, 000, means any program for which Federal
expendilures during
the applicable year excecd the larger of 300,000, or 3
percenl of such Lolal expenditures.

Wheroe total expenditures of lederal azsistance exceesd
100,000,000, the faollawing oriteria apply:

Total expenditures of Federal tinancigl assistanc Major
IMederal

for all praograms zsslstance program
——————————————————————————————————————————— moans
any progran

Mose Lhan But less than thot cxceoeods
100 : S billdemoas s 53
T R O 2 o P S 8 bidliemsss ew 24
5 Baldldiemses dns e e aw 8 Bdlldefresc s 37
5 BEE s e mmneweee s 3 hillion. S0
5 m2illion...eiveesernsen S hillion,.... 213
N e 0 s A, 5 hillion..... 216
8 BREL)Eemi SEn St v ome b & bhillion..,... %14
Direar 57 e Wy B 270
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EXHIBIT D

SUGGESTED LANGUAGE FOR RECYLING CERTIFICATION

SLale law reguires Lhalb state contracts shall hawvse Recycling
Certification in writing under penalty of perjury, Lhe minimum, if
not exact, percentage ot recycled content, both post consumer
wasle and secondary waste as defined in the Public Jontract Code,
Sections 1216l and 12200, in materials, goods, or supplies eoffered
or products used in the performance of this Agreement, regardless
of whether the producl meela Lhe reguired recycled product
percentage as defined in the Public Contract Code, Sections 12161
and 12200. Contractor may certify that the product contains zero
recyeled conltent. (PCC 10233, 1030B.5, 10354)

RECYCLED CONTENT CERTIFICATION

L, the official ramed below, CLERTIFY UNDER PENALTY OF PERJURY that

T am duly auntherized to legally bind the prospective Contractor to
the clause(s) lisled bhelow. Thiz cerlificatbion is made undeaer the
laws of the State of California.

Print Mame anc Title of Person Signing Date Exccuted
Authorized Signature Executed in the
Counly of
Title TELEFHONE HUMBER
{ )
Legal Business NMName Faderal ID Number
The Contractor hereby certifigs under penalty «f perjury, that

percent of the materials, goods, supplies offered, or
products used in the performance of this contract meets the or
sxceeds Lhe minimum percentage of recyoled material as detined in
sections
12161 and 12200 of the Public Contract Code. The Conlraclor may

certify that the product contains zero recycled content.
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EXHIBIT D

CERTIFICATION CLAUSES

I, the official named below, CERTIFY UNDZIR PENALTY CIF PLRRJURY
that I am duly authorized to legally bind the praspective
Conkbraclor Lo the olaunsels) listed below, This cerlilication 13
made under ths laws of Lhe Slale of California.

Prinl Name and Title of Person Signing Dale Fxeruted
Authorized Signalure Executed in Lhs
County of
Title TELEPHONZ MNUMELER
( )
Tegnl Business MName : Federal ID Number

CONTRACTOR CERTIFICATION CLAUSES

1. STATEMENT OF CCOMPLIANCE: Contractor hasz, unless sxemphted,
complied with the nondiscrimination program regulrements. (&C
12990 {a-f) and CCR, Title 2, Section B103} {(Neob applicable to
public entities.)

2. DRUG-FREE WORKPLACE REQULREMENTS: Conlrachor will comply with
the requiremanks of the Drug-Free Workplace aAct of 1990 and will
provide a drug-free workplace by Laking the following actions:

a. Publish a statemant notifying emplovees thal unlawful
manufacturs, distribution, diapensation, posscssicn or use of
a controlled substance is prohibited and 'speoifying actions
to be taken againsl employees for viclations.

k. Establish a Drug-Fres Awareness Program Lo inform

emnloyees aboul
1y the dangers of drug abuse in Lhe workoDlace;
2} the person's or organization's policy of maintaining
a drug-free workplaoce;
3) any availablec counseling, rehabilitalion and employec
assistance programs=; and,

CONTRACTOR CERTIFICATION CLAUSES (CONTINUED)

a0



1) penzlties that may be ilmposed uvpon enployess lor
orug abuse viclations.

c. Provide that every enplovees who works on the proposed

Agroement will:
l) receive a copy of the company's drug-Ifree policy
shakbtemenlk; and,
?) agre=s to abide by the terms of the company's
statement as a condition of emplovment on the Agresment,
Failure to compoly with these reguiremsnts may resull in
suspension of payments under Lhe AZgreemenl or
Lerminalbicn of the Agresment orv both and Contractor may
be ineligibhle for award of any future State agresments
if the department determines that any of the following
hasg pccourred: Lhe Conlractor has made Talse
cerlificalicn, or violated the certification hy failing
to carry out the reguirements as noted abowve. (GC 8350
et sed.)

3. MATIONAL LABOR RELATIONS DBOARD CLETINICATION: Conbraclor
certilfies Lhal no more Lhan ong (1) Tinal unappealable finding of
contempt of court by a Federal court has heen issued against
Contractor within the immediately preceding two-yvear period
because of Contractor's fzilure to comply with an ocrder of a
Federal courlt which orders Conlraclor Lo conply wibh an order of
the Mational Tabor Relations Beoard. (BOO 102496) (Mot applicable to
public entitics.)

DOING BUSINESS WITH THE STATE OF CALIFORNIA

The following lzaws apply to pesrsons or entities deing business
wiktl: the State of Calilfornia.

1. CONFLTOT OF TINTEREST: Contractor needs to be aware ot the
tollowing provisions regarding current or former state smoloyvees
1f Contractor has any guestions on the status of any person
rendering services or involwed wilh the Agreemsnl, Lhe awarding
agency muslk ke contacted immediately for elarification.

a. Current State Fmployees (PCC 10410) @
1) No officer or employee shall engage in any
employment, activity or enterprise from which the
otficer or employee recciwves compensation or has a
financial interest and which is soonsored or fundsd by
any state agency, unless the enploymenl, acliviby or
enterprise is required as a condition of ragular state
emnploymant.
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CONTRACTOR CERTIFICATION CLAUSES (CONTINUED)

2) WNo officer or employese shall contract on his or har
own behalf as an independenl conlracter with any state
agency to provide goods or scrvices.

k. Former State Umployess (PCO 104113 :

1) For the two-year period from the dake he or she left
state employmenl, no Fformer statse otticer or employes
may enter inte a centract in which he or she engaged in
any of the negoeliabicns, transactiens, planning,
arrangements or any part of the decisicon-making process
rélevanlt Lo the contract while employed in any capacily
by any state agency.

2} For the twelwvs-manth periocd from the date he or she
left state employment, no former astate officer or
employes may enter into a contract with any stabe agency
if he or she was employed by that state agency in a
policy-making position in the same general subjsct arca
25 the proposzed contract within the lZ2-month period
prior to his or her leaving stake service.

1f Contractor viclales any provisions ot above paragraphs, auch

action by Contracter shall render this Agraement void. (PCC 10429)

Members of boards and commissions arc cxempt from this section 1L
they do not receive paymenl olher than payment of each meeting of
the bhoard or commission, payment for preparatory Lime and payment
for por diem. (PCC 10430 (e))

7. TABOR CODE/WOREERS' COMPEMSATION: Contraclor needs To be aware
of the provisicns which require every employer To be insured
against liability for Worker's Compensation or te undertake self
insurance in accordance with the provisions,. and Contraclor
affirms to comply with such provisions bhefore commencing the
performance ol Lhe work of this Agrecment. {(Labor Code Section
3700

3. AMERICANS WITH UDLISABILITIES &CT: Contrachor assures the Stale
that il compliss with the Americans with Disabililies Act (ADA) of
1990, which prohibits discrimination on the basis cof disabilily,
az well as all applicakle regulations and guidelines 1ssued
pursuant to the ADA. (42 U.5.0. 121401 et seqg.)



CONTRACTOR CERTIFICATION CLAUSES (CONTINUED)

£, CONTRACTOR MNAME CUANGE: An amendmenl is required teo change tho
contracter’'s name as listed on this Agreement. Upon receipt of
legal documentalion of Lhe name change the State will process the
amendment . Payment of involces presented with a new name cannaol
be palilcd pricr Lo approval of said amendment.

5, CORPCORATE QUALIFICATIONS TO G BUSTHESS IN CALIFOENIA:

4. When agresmants are to he performed in the state by
corporations, the contracting agencies will be verifying that
the contractor is currently gualified to do business in
California in order teo ensure that all ckligaticons due te the
state are ftulfillad.

L. "Doing business” is defined in R&TC Section 23101 as
gobively engaging in any Lransaction for the purpose of
financial or pecuniary galin or orofit. Although there are
some sLalulory excepnlicons Lo Laxation, rarely will a
corporate contractor performing within the state nol be

subiecl Lo Lhe Franchise Lax.

o. Both domestic and foreign corporations (Lhose incorporated
putaide of California) must be in good standing in order to
be qualifisd to do business in California. Agencies will
determine whaether a corpoxation is in good standing by
calling the Qffice of the SecreLary ol SlLale.

&. RESOLUTION: A county, city, district, or other lecal public
body must provide the State with a copy of & reasclution, order,
moticn, or ardinance of the local governing body which by law has
autherity Lo enler inle an agreemsnt, autherizing execution cof the
agreemeant .

7. AIR OR WATER POLLUTICN VICLATION: Under the State laws, Lhe
ConLlractor ahall nob bhe:
(L) in wiolation of any order or resclulicn not subject to
review promuelgated by the State Air Resources Board or an air
polluticn control district;
{2) sunbiect to cease and desist order not subject to
review lssued purscankt Lo Seclion 13307 of the Water Code for
violation of waste discharge reguirements or discharge
prohibitions: or
{(3) finally determined to be in violation of prowvisions of
federal law relating te alr or water pollution.
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CONTRACTOR CERTIFICATION CLAUSES (CONTINUED)

. ANTITEUST CLALMS:

2. The Government Code Chapler on Antitrust claims contains
Lhe followirg definitions:

1) ™Public purchase” meansz a purchase by means of
acompetitive bids of goods, services, oz materials by the
Stake or any of its political subdivisicens or public
agencics on whose behalf the Allorney General may bring
an aclion pursuant to subdivision (c) of Section 16750
af the Business and Professions Code.
2y “Pubklic purchasing body” means the State or
subdivision aor agency making a public purchase.
Government Code Secotion 4550,

e

L. Tn submitting a oid toe a public purchasing body, the
biddar offers and agrees that if the bid is accepted, it will
i

assign to the purchasing body all zights, Litle, and interest
in and teo all causes of action it may have under Secticn 4 of
the Clayton Act (15 U.5.C. Sec. 15) or under the Cartwright

Lol (Chapter 2 (commenging with Section 16700) of Part 2 of
Divigsion 7 of the Business and Professions Code), arising
[rom purchases of goods, materials, or services by Lhe bidder
for sale to the purchasing bhody pursuant te the bid. Such
assignment shall be made and become effective al tLhe ftime the
purchasing body Lenders final payment to the bidder.
Govarnmant Code Scction 4552.

c. If an awarding bedy or public purchasing body receives,
sither through judgment or settlement, a monetary rescovery
tor a couse of action assigned under Lhis chapter, the
assigner shall be entitled to receive reimbursemenl for
actual legzsl costs incurred and may, upon demand, recover
[from the public body any porticn of the recovery, including
treble damages, attribulable to ocvercharges that were paid by
Ehe assignor but were not paid by the public body as part of
the bid price, less Lhe sxpenses incurred in obtaining thal
portion of the recovery. Government Code Section 4553.

d. Upon demand in writing by the assignor, the assignes
shall, within one year from such demand, reassign the cause
of aclLicn assigned under this part if the assignor has been
or may have been injured by the wiclation ot law for which
the causec of action arose and (a) the assignee has not Deen
injured Lhereby, or (k) the assignee declines to file a
court action for the cause of acticon. See Government Code
Seclion £4554,
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CONTRACTOR CERTIFICATION CLAUSES (CONTINUED)

9, VENDOR DATA RECORD FORM 3TD. 204: This torm must be completed
by all contracteors that are not another stabe agency or other
governmenl enbity. This only applies it you have never done
business with .
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