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More Correspondence in Opposition to Application of AT&T Mobility

1 message

Colleen Bullock <cnbullock@droecalaw.com> Wed, Jul 25, 2018 at 3:03 PM
To: planning@edcgov.us

Please see the attached correspondence from Ms. Julie Clark. Please add to the file referenced below.

Colleen Bullock

Law Offices of Douglas R. Roeca

From: Colleen Bullock <cnbullock@droecalaw.com>
Sent: Thursday, July 19, 2018 2:39 PM

To: 'planning@edcgov.us' <planning@edcgov.us>
Subject: Opposition to Application of AT&T Mobility

Please see attached Memo of Opposition and Exhibits to Memo. This is opposition to the Application of
AT&T Mobility; Project S 17-0016 AT&T CAF4 for a Conditional Use Permit. The Planning Commission
Hearing is set for Thursday, July 26, 2018.

Please call or email me if you have any questions ov problems opening these documents.

Thank you

Colleen Bullock

Legal Assistant

Douglas R. Roeca

3062 Cedar Ravine
Placerville, CA 95667
Telephone: (530) 626-2511
Facsimile: (530) 626-2514

The information in this e-mail message may be privileged, confidential, and protected from disclosure.
If you are not the intended recipient, any further disclosure, use, dissemination, distribution, or copying
of this message ov any attachment is strictly prohibited. If you think that you have received this e-
mail message in ervor, please e-mail the sender at the above addvess, and delete the e-mail. Thank you
very much.

-@ 07. Julie Clark Ltr.pdf
— 18K
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CENTURY 21 SELECT REAL ESTATE

To whom it may concern, July 25, 2018

It is my opinion that having cell towers or high voltage wires affect the
desirability of neighboring properties. Some buyers will not even get out of the
car to look at property if they see either. This may have a negative effect on
property value.

Julie Clark
BRE # 01246556
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Planning Department <planning@edcgov.us>

Help expand internet access in El Dorado County!
1 message

Wesley Mosure <Wesley.Mosure.124210712@p2a.co> Wed, Jul 25, 2018 at 4:05 PM

Reply-To: wesmosure@gmail.com
To: Planning Commission <planning@edcgov.us>

Dear El Dorado County Planning Commission,
I am writing in support of the construction of new wireless communications facilities in El Dorado County.

The proposed facilities will bring high speed internet to our communities and will also improve wireless coverage for rural
homes and businesses in Ef Dorado County.

The new broadband internet technology that will open up new possibilities for tech businesses and consumers in El
Dorado County’s rural communities.

The improved wireless coverage will provide an extremely valuable service to those who live, travel, and do business in
El Dorado County. It will give people the ability to call for emergency services in the event of an accident, the ability to
communicate with employees or clients outside of the office, and the ability to communicate with family members.

Regards,
Wesley Mosure

5701 Silver Lode Dr
Placerville, CA 95667

https://mail.google.com/mail/b/AFXUpf2jxa9FLOIYEt_2YA-O5pWMH8ByFb-TFVTNxgpbbympgJxce/u/O/?ui=2&ik=c5aea7cbc3&isver=LcywDAgGHdw.e...
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Planning Department <planning@edcgov.us>

Help expand internet access in El Dorado County!
1 message

Kristen Hansen <Kristen.Hansen.124211469@p2a.co> Wed, Jul 25, 2018 at 4:31 PM

Reply-To: kris.hansen@sbcglobal.net
To: Planning Commission <planning@edcgov.us>

Dear El Dorado County Planning Commission,
I am writing in support of the construction of new wireless communications facilities in El Dorado County.

The proposed facilities will bring high speed internet to our communities and will also improve wireless coverage for rural
homes and businesses in El Dorado County.

The new broadband internet technology that will open up new possibilities for tech businesses and consumers in El
Dorado County’s rural communities.

The improved wireless coverage will provide an extremely valuable service to those who live, travel, and do business in
El Dorado County. It will give people the ability to call for emergency services in the event of an accident, the ability to
communicate with employees or clients outside of the office, and the ability to communicate with family members.

Regards,
Kristen Hansen

2411 Countryside Dr
Placerville, CA 95667

https://mail.google.com/mail/b/AFXUpf2jxaSFLOIYEt 2YA-O5pWMHBYFb-TFVTNxgpbbympgJxce/u/0/?ui=2&ik=cbaea7cbc3&isver=LcywDAgGHdw.e. ..
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Planning Department <planning@edcgov.us>

Help expand internet access in El Dorado County!
1 message

Melanie Rossi <Melanie.Rossi.124218985@p2a.co> Wed, Jul 25, 2018 at 10:16 PM
Reply-To: mrossi@ymail.com
To: Planning Commission <planning@edcgov.us>

Dear El Dorado County Planning Commission,
I am writing in support of the construction of new wireless communications facilities in El Dorado County.

The proposed facilities will bring high speed internet to our communities and will also improve wireless coverage for rural
homes and businesses in El Dorado County.

The new broadband internet technology that will open up new possibilities for tech businesses and consumers in El Dorado
County’s rural communities.

The improved wireless coverage will provide an extremely valuable service to those who live, travel, and do business in El
Dorado County. It will give people the ability to call for emergency services in the event of an accident, the ability to
communicate with employees or clients outside of the office, and the ability to communicate with family members.

Regards,
Melanie Rossi

1650 Smith Flat Rd
Placerville, CA 95667

https://mail.google.com/mail/b/AF XUpf2jxa9FLOIYEt_2YA-O5pWMH8yFb-TFVTNxgpbbympgJdxce/u/0/?ui=28&ik=c5aea7cbc3&jsver=h5Y JOSLSxs.en.... 1/1
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Help expand internet access in El Dorado County!
1 message

George Paptzun <George.Paptzun.124219821@p2a.co> Wed, Jul 25, 2018 at 11:57 PM

Reply-To: quickbarn.george@yahoo.com
To: Planning Commission <planning@edcgov.us>

Dear El Dorado County Planning Commission,

I am writing in support of the construction of new wireless communications facilities in El Dorado County.

Wireless and high speed broadband has many positive benefits for vital institutions like schools, hospitals and police and fire
departments, and residents. New infrastructure delivers community benefits including enhanced public safety, educational

access, health care and more.

The approval of this wireless communications facility will help increase network coverage and improve call quality, including
emergency response services to improve public safety.

I ask for your support of the proposed new wireless communications facility in El Dorado County.
Sincerely,
George Paptzun

2130 Ranch Creek Rd
Cool, CA 95614

https://mail.google.com/mail/b/AF XUpf2jxa9FLOIYEt_2YA-O5pWMHB8yFb-TFVTNxqpbbympgJdxce/u/0/?ui=28ik=c5aea7cbc3&isver=h5Y JOSLSxs.en....
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Planning Department <planning@edcgov.us>

Help expand internet access in El Dorado County!
1 message

Fred Jones <Fred.Jones.124219902@p2a.co> Thu, Jul 26, 2018 at 12:05 AM

Reply-To: coolglo@jps.net
To: Planning Commission <planning@edcgov.us>

Dear El Dorado County Planning Commission,
I am writing in support of the construction of new wireless communications facilities in El Dorado County.

The proposed facilities will bring high speed internet to our communities and will also improve wireless coverage for rural
homes and businesses in Ef Dorado County.

The new broadband internet technology that will open up new possibilities for tech businesses and consumers in El Dorado
County’s rural communities.

The improved wireless coverage will provide an extremely valuable service to those who live, travel, and do business in El
Dorado County. It will give people the ability to call for emergency services in the event of an accident, the ability to
communicate with employees or clients outside of the office, and the ability to communicate with family members.

Regards,
Fred Jones

1721 Grouse Ridge Trail
Cool, CA 95614

https://mail.google.com/mail/b/AF XUpf2jxa9FLOIYEt 2YA-O5pWMHB8YFb-TFVTNxgpbbympaJxce/u/0/?ui=2&ik=c5aea7cbc3&isver=h5Y JOSLSxs.en....
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Planning Department <planning@edcgov.us>

Help expand internet access in El Dorado County!
1 message

Gloria Jones <Gloria.Jones.124219902@p2a.co> Thu, Jul 26,2018 at 12:10 AM
Reply-To: coolglo@jps.net
To: Planning Commission <planning@edcgov.us>
Dear El Dorado County Planning Commission,
I am writing in support of the construction of new wireless communications facilities in El Dorado County.
Wireless and high speed broadband has many positive benefits for vital institutions like schools, hospitals and police and fire
departments, and residents. New infrastructure delivers community benefits including enhanced public safety, educational

access, health care and more.

The approval of this wireless communications facility will help increase network coverage and improve call quality, including
emergency response services to improve public safety.

| ask for your support of the proposed new wireless communications facility in El Dorado County.
Sincerely,
Gloria Jones

1721 Grouse Ridge Trail
Cool, CA 95614

https://mail.google.com/mail/b/AF XUpf2jxaSFLOIYEt_2YA-O5pWMHByFb-TFVTNxgpbbympgJxce/u/0/?ui=2&ik=c5aea7cbc3&isver=h5Y JOSLSxs.en.... 1/1

18-1015 Public Comment
PC Rcvd 07-26-18



7/26/2018 Edcgov.us Mail - Fwd: FW: Revised Memo in Opp

g _v,.“rtm(;... SHIGHT YT WU Y U VU -

Fwd: FW: Revised Memo in Opp

1 message

Evan Mattes <evan.mattes@edcgov.us>
To: Planning Department <planning@edcgov.us>

--------- Forwarded message -------——

From: Bob Craft <bob@scorpionridgeranch.com>

Date: Wed, Jul 25, 2018 at 5:43 PM

Subject: FW: Revised Memo in Opp

To: "evan.mattes@edcgov.us" <evan.mattes@edcgov.us>

| hope this works.

Sent from Mail for Windows 10

From: Carole O'Shea

Sent: Wednesday, July 25, 2018 8:30 AM
To: bob@scorpionridgeranch.com
Subject: Revised Memo in Opp

Mr. Craft:

We received two letters from the Nicholsons and Sandells regarding the

aesthetic impact of the proposed cell tower to your neighborhood, which we

have added to the Memo and Exhibits.

Thu, Jul 26, 2018 at 7:34 AM

| am resending to you the Revised Memo, in Word and PDF format, and the Exhibits (under separate email)

for your review and submission to the Planning Commission.

Carole-Ann O'Shea

Office Manager

Campanelli & ssociates, ..C.
1757 Merrick Avenue, Suite 204

Merrick, New York 11566

(516) 746-1600

https://mail.google.com/mail/b/AF XUpf2jxa9FLOIYEt_2YA-O5pWMHB8yFb-TFVTNxgpbbympgJdxce/u/0/?ui=2&ik=c5aea7cbc3&isver=h5Y JOSLSxs.en....
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7126/2018 Edcgov.us Mail - Fwd: FW: Revised Memo in Opp

Evan Mattes
Assistant Planner

County of El Dorado

Planning and Building Department

2850 Fairlane Court

Placerville, CA 95667

Office: (530) 621-5994 Fax: (530) 642-0508
evan.mattes@edcgov.com

4 attachments

@ A cover page.docx
— 15K

@ B Table of Contents.docx
= 17K

@ C Body of Memo.docx
~ 60K

@ Site 5 Memo.pdf
2991K
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COUNTY OF EL DORADO
STATE OF CALIFORNIA

In the Matter of the Application of

AT & T Mobility Site # 5 — Latrobe
Project S 17 -0016 AT&T CAF4

Conditional Use
Permit Application MEMORANDUM

Premises:

Parcel ID#

IN OPPOSITION
Site #5
7160 Dragon Point Road
Shingle Springs, CA 95682
087-181-10-100

MEMORANDUM IN OPPOSITION

Respectfully Submitted,

Robert L. Craft
8600 Lost Horizon Road
Shingle Springs, CA 95682
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Preliminary Statement

Under Project S 17 0017 CAF4, AT&T Mobility (hereinafter “AT&T) seeks a
reconsideration of the denial of an application for a Conditional Use Permit to install seven (7)
large “mono pine” cell towers throughout El Dorado County.

One of the cell towers being proposed within that application is a one hundred forty (140)
foot tower being proposed for real property situated at 7160 Dragon Point Road, Shingle Springs,
CA 95682, which is identified in 47&7"s application as “Site # 5,” the “Latrobe” parcel.

This memorandum is being submitted by Robert L. Craft, a homeowner whose property
is situated only thirty (30) feet from where the base of a fourteen (14) story tower would stand if
AT&T'’s application were to be approved.

After a public hearing was conducted on February 22, 2018, the Planning Commission
effectively denied AT&T’s application by rendering a 2-2 vote upon same.

Thereafter, the Planning Staff completed a statement of findings of the Planning
Commission, wherein the Staff recorded the Commission’s findings.

With respect to Site #5, the Commission’s findings were that: (a) A7&T did not
adequately analyze potential co-locations within the vicinity, and failed to establish a prima facie
case to support its claim that there are no feasible alternative sites, (b) the proposed tower would
“unavoidably impact” the aesthetics of the surrounding neighborhood”, and (c) adequate access
does not exist for the site.

A true copy of the Planning Staff’s Statement of Findings for the Commission’s denial

is submitted herewith as Exhibit “A.”

18-1015 Public Comment
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By e-mail and letter dated February 21, 2018, the applicant requested that the
Commission “reconsider” its denial, citing the provisions of the Federal Telecommunications
Act of 1996 (herein after referred to as the “TCA™). A copy of the applicant’s e-mail and
accompanying letter are collectively annexed hereto as Exhibit “B.”

Within such letter, the applicant essentially suggests that the TCA all but reguires that
the Commission grant A7&7"’s application to “satisfy” the TCA. See Exhibit “B” at page 5.

Consistent with the Planning Commission’s previous determinations, and as further

supported by the evidence submitted herewith, A7&7 s application for reconsideration of its
previous application should be denied because: (a) the proposed tower, which is the subject of
this memorandum, is not necessary for A7&T to provide wireless services within the County, (b)
AT&T has wholly failed to established that it suffers from a “significant gap” in its 4G LTE
personal wireless services, or that the proposed tower is the least intrusive means of remedying
any such non-existent gap, (c) the proposed installation would unnecessarily inflict dramatic
adverse aesthetic impacts upon the nearby homes, and (d) would reduce the values of the nearby
homes, (e) the proposed installation lacks a sufficient fall zone and (f) the proposed installation
does not comply with the requirements of the El Dorado Zoning Ordinance.

Simply stated, the installation of a fourteen (14) story tower in a residential area at Site #

5 would not merely “stick out like sore a thumb,” it would inflict upon my home, the other
homes nearby, and the community, the precise adverse impacts which the relevant provisions of

the El Dorado Zoning Ordinance were specifically enacted to prevent.

18-1015 Public Comment
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As such, I respectfully submit that AT&T"s application for reconsideration should be
denied while ensuring that such denial is performed in a manner that does not violate the
Telecommunications Act of 1996.

While violations of the Telecommunications Act of 1996 do not enable applicants, such
as AT&T, to recover any money damages or attorneys fees against municipalities who violate
the TCA, if the County were to deny A7&T s application in a manner which violated the TCA,
AT&T would be able to seek a Court order directing the County to grant an approval for the

Conditional Use Permit it seeks.'

' The United States Supreme Court has explicitly ruled that applicants filing lawsuits claiming violations of the
Telecommunications Act of 1996, cannot recover damages under 42 U.S.C. §1983, nor attorneys fees under 42 U.S.C.
§1988. See City of Rancho Palos Verdes v. Abrams, 544 U.S. 113 (2005), See also Sprint Telephony PCS LP v.
County of San Diego, 543 F3d.571 (9th Circuit 2008).

3

18-1015 Public Comment
PC Rcvd 07-26-18



POINT 1

It is Beyond Dispute That the 140 Foot Cell Tower Which
AT&T Seeks to Construct at Site # 5 is Not Necessary For
AT&T to Provide Personal Wireless Services Within the County

As is reflected within AT&T"’s own submissions, AT&T does not “need” the 140 foot
tower it has proposed at Site #5 to provide wireless services within the areas in and surrounding

the site.

As such, contrary to what A7&7 suggests within its February 21, 2018 letter requesting
“reconsideration” of the previous denial of its Conditional Use Permit application, the TCA does

not compel the County to reconsider or grant its application.

Under the Telecommunications Act of 1996, a local government cannot deny an
application for the installation of a cell tower, if the denial of such an application would
"prohibit" the applicant from providing personal wireless service in the area where it proposes to
install the new tower.

To establish that a denial would "prohibit" it from providing wireless services, an
applicant, such as A7&7, must prove both parts of a two (2) part test.

First, it must prove that it suffers from "a significant gap" in its personal wireless
p p

services. Second, it must establish that the proposed installation is the "least intrusive means" of
remedying such gap, meaning that there are no less intrusive alternative locations. See T-Mobile

Central LLC v. Charter Township of West Bloomfield, 691 F3d 794 (6th Cir 2012).>

% See 47 U.S.C.A.§332(c)( Y(B)Y(DHAD).
* New York SMSA Limited Partnership v. Town of Qyster Bay Zoning Board of Appeal. 2010 WL 3937277
(E.D.N.Y. 2010) provides that "a coverage gap exists when a remote user of those services is unable to either connect
with the land-based national telephone network, or to maintain a connection capable of supporting a reasonably
uninterrupted communication. When a coverage gap exists, customers cannot receivfe] and send [ ] signals, and when
customers pass through a coverage gap their calls are disconnected. [A] 'coverage gap' exists or a 'need' for a proposed
site is found to be substantial by the Courts where, /ater alia, the coverage needed by a carrier is not limited to a small
number of houses in a rural area or merely the interior of buildings in a sparsely populated area."

4
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A review of AT&T"s application reveals that AT&T does not claim that it suffers from any

specific significant gap in its personal wireless services.

To the contrary, as is clearly disclosed within its supporting documentation, 47&7 seeks
to install its proposed tower at Site # 5 for enhanced cellular coverage and future capacity needs.
See Exhibit “C” annexed hereto - a true copy of Attachment 3 for Sité #5 Latrobe, wherein AT&T
states that the purpose of the proposed 140 foot tower at Site #5 is to provide “ernhanced cellular

coverage and capacity to the Latrobe community.” [italics added]

While failing to claim, much less prove, that AT&T suffers from any specific geographic
gaps in its personal wireless services which would be “remedied” by constructing a massive 140

foot tower at the Latrobe Site, 47& 7T submits within its February 21, 2018 letter that:

“AT&T’s proposed facilities would bring wireless services, including 4G LTE
.... to as many people as possible in this rural portion of El Dorado County.

See Exhibit “B” at page 1.

AT&T has wholly failed to proffer to the Commission a modicum of evidence to establish

that it currently suffers from any actual gap in its wireless services in these areas.

Instead, as is typically done in those cases where an applicant’s desire to build a new large

5
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cell tower is driven by financial desire* as opposed to any actual “need” for such a tower,

AT&T submits unsupported "propagation maps" that are not merely hollow, but do not, and
cannot, satisfy AT&7"’s burden of establishing that, in reality, there is a significant gap in
coverage. AT&T is required to establish the presence of this significant gap in coverage before it
can argue that the TCA requires the County to grant its current application for a Conditional Use
Permit.

When a wireless provider suffers from an actual gap in its wireless service, providing

evidence of such gap is both simple, and inexpensive.

Typically, the wireless provider will produce evidence of its gap by either performing a
simple drive test or by simply providing a dropped call log.

A drive test is remarkably simple.

The tester takes an ordinary cell phone and attaches a recording device that records the
wireless signal strength that the phone is receiving.

The paired devices are then temporarily attached to the dashboard of a car, which then
drives through the area within which the provider believes a gap to exist. Since the recording
device records the signal strength every few milliseconds or so, on a one hour drive the device can
record as many as several hundred thousand readings, which provides a crystal clear picture of
whether or not a gap in service exists, as well as the actual location of any such gap.

There is nothing estimated, surmised, or projected in this test.

Only the actual, real, existing signal strengths are recorded, and only actual gaps in

wireless service are shown.

* AT&T’s financial motivation to build new towers derives from its desire to take advantage of the federal “Connect
America Fund” (CAF) through which the federal government is virtually “throwing money at AT&T™ to build as many
towers as possible. Notwithstanding same, A7&7’s “financial desire” to reap the benefit of those monies offered by the
federal government does not create a gap in A7&T’s wireless services. Nor does it constitute a “meed” for the towers
which would trigger any requirement by the TCA that local governments grant approvals for these currently
superfluous towers.

6
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Even less burdensome, is the printing-out of a dropped call log.

Modern wireless carriers’ computer systems maintain continuous records of dropped calls
on their systems. With the input of a few keystrokes, providers can print out actual call logs which
show the exact number of dropped calls in any location or area, for any chosen period of time.

Not surprisingly, given the ease and lack of expense involved in producing such proof to
local zoning authorities, applicants seeking permission to install a new tower to alleviate an actual
gap in their wireless service, these are the two types of evidence they will typically provide.

As the record clearly reflects, AT&T has produced no such proof in connection with its
current application and proffers no excuse for having failed to do so.

By contrast, where an applicant does rot suffer from any actual gap in service, but seeks
construction of a new facility to meet future capacity needs, or to derive the financial benefit from
leasing space upon such facility to its competitors, it will create the specter of a non-existent gap by
engaging in a charade called “computer modeling.”

In conducting computer modeling, the provider employs computer modeling software, and
“introduces variables™ to obtain a pre-desired resultant report.

“Introducing variables,” means that the provider enters wholly arbitrary numbers and/or
data into the software, to cause the software to print out a “coverage map” depicting anything the
provider wants it to depict, irrespective of what the provider’s actual coverage is, in the area

depicted in the map.

Despite its submission of such “computer modeling” in support of its current application,

AT&T has not established that it suffers from any actual gaps in its coverage which mandates that it

18-1015 Public Comment
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construct the proposed tower at Site #5, as the “least intrusive means” of remedying (i.e., closing

such non-existent gaps in wireless service)

The Applicant has Wholly Failed to Establish That
There Are No Less Intrusive Alternative Sites Available

As set forth herein below, the proposed tower for Site #5 would inflict substantial
adverse impacts on the homes nearby, and would, in fact, irresponsibly place my real property

well within the fall zone of the proposed tower.

As such, AT&T s application for reconsideration should be denied because it would

violate both the letter and the spirit of Ordinance Sections 130.40.130 and 130.52.021(C)(2).

18-1015 Public Comment
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Point II

AT&T's Application Must be Denied, Because the Proposed Tower
Would Inflict Adverse Impacts Which the Relevant Provisions of the
El Dorado Zoning Ordinance Were Specifically Enacted to Prevent

As the El Dorado County Zoning Ordinance makes quite clear, the intent behind the
provision pertaining to Communication Facilities, and the reason why the County implemented a
Conditional Use Permit requirement for same, was to protect the County against the adverse
impacts which irresponsibly placed cell towers would inflict upon its communities and homes.

Consistent with such intent, Section 130.52.021(C)(2) of the Ordinance explicitly provides
that a Conditional Use Permit Application cannot be granted unless, and until, the reviewing
authority affirmatively determines that “the proposed use would not be detrimental to the public
health, safety, and welfare, or injurious to the neighborhood.”

As set forth below, AT&T s application should be denied, because the construction of a
fourteen (14) story tower in a residential neighborhood would inflict upon my home the specific
types of adverse impacts which the Ordinance and Conditional Use Permit requirements were

specifically enacted to prevent.

A. The Proposed Installation Will Inflict Dramatic
and Wholly Unnecessary Adverse Impacts
Upon the Aesthetics and Character of The Area

As logic would dictate, the construction of a fourteen (14) story cell tower in a residential
area where no other structures exceed two (2) stories in height would not merely
“stick out like a sore thumb, ” but would dominate the skyline, be wholly inconsistent with the
residential character of the neighborhood and would inflict severe adverse aesthetic impacts upon

virtually all of the homes in close proximity.
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Recognizing the likely negative impact which an irresponsibly placed cell tower would
inflict upon homes and residential communities, the County of El Dorado enacted Ordinance
Section 130.40.130 which provides that “the county will seek to minimize the visual impacts of
wireless facilities™ and/or will consider smaller facilities that are “less visually obtrusive or
otherwise in the public interest” 130.40.130(A)(2).

Of even greater import, to enable the reviewing authority to accurately assess the extent of
the adverse aesthetic impacts that a proposed cell tower would inflict upon nearby homes, the
County enacted Section 130.40.130(C), which requires applicants secking Conditional Use Permits
for wireless communications facilities to provide visual simulations of the proposed wireless
communication facilities, which can consist of “either a physical mock-up of the facility, balloon
simulation, computer simulation or other means” of providing a visual image of the proposed

installation. See Ordinance Section 130.40.130(C).

AT&T'’s Photo-Simulations are Inherently
Defective and Should be Disregarded Entirely

In an entirely hollow effort to comply with Section 130.40.130(C), AT&T has submitted
photo-simulations pertaining to the site that are the subject of this Memorandum.
(Latrobe Site #5).

AT&T’s set of photo-simulations includes four (4) photographic images of the site taken
from four (4) different perspectives, along with duplicate copies of those same four (4) images,
except that the duplicates are depicted below the original images, and the duplicates contain an
image of a monopine cell tower, which has been super-imposed on each of the four (4) images.

True copies of AT&T’s “photo-simulations” for the Latrobe Site # 2 are annexed hereto as

Exhibit “D.”
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As set forth herein below, the photographic images submitted by 47&7 are wholly
defective and should be rejected in their entirety because, as 47&7 is undoubtedly aware, they do
not fulfill the function for which Ordinance Section 130.40.130 was enacted.

As common sense would dictate, the whole purpose for which local governments require
photo-simulations such as those required under Section 130.40.130(C), is to require applicants to
provide the reviewing authority with a clear visual image of the actual aesthetic impacts that a
proposed installation is likely to inflict upon the nearby homes and residential community.

Not surprisingly, applicants often seek to disingenuously minimize the visual impact
depictions, by deliberately omitting from the photo-simulations, any images taken from the
perspective of those nearby homes which would sustain the most severe adverse aesthetic impacts.

Such is precisely the case here.

Not a single one of the photo-simulations submitted by AT&7T depict images taken from the
perspective of my home, which will sustain the most severe adverse aesthetic impact from the
installation of a fourteen (14) story cell tower only thirty (30) feet from my property.

In Omnipoint Communications Inc. v. The City of White Plains, 430 F2d 529 (2nd Cir.

2005), a federal court explicitly ruled that where, as here, a proponent of a cell tower presents
visual impact depictions or studies wherein they “omit” any images from the perspectives of
homeowners whose homes are in close proximity to the proposed installation, such presentations
are inherently defective, and should be properly disregarded by the respective government entity
that received it.

As was explicitly stated by the federal court, “the Board was free to discount
Omnipoint’s study because it was conducted in a defective manner. . . the observation points
were limited to locations accessible to the public roads, and no observations were made from the

residents’ backyards much less from their second story windows™ Id.
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The images presented by A7&7 do not include gny images taken from vantage points
showing the most severe adverse aesthetic impacts on my home.
As such, in accord with the federal court’s holding in Omnipoint, 47&7"’s photo-

simulations should be disregarded in its entirety.

Evidence of the Actual Adverse Aesthetic Impacts Which
the Proposed Installation Would Inflict Upon the Residential Areas

As logic would dictate, the persons who are best suited to accurately assess the nature and
extent of the adverse aesthetic impacts that an irresponsibly placed cell tower would inflict upon
homes in close proximity to the tower, are the homeowners and their families.

Consistent with same, federal Courts have ruled that when a local government is
entertaining a cell tower application, it should accept, as direct evidence of the adverse aesthetic
impacts which a proposed cell tower would inflict upon nearby homes, statements and letters from
the actual homeowners, because they are in the best position to know and understand the actual

extent of the impact they stand to suffer See e.g. Omnipoint Communications Inc. v. The City of

White Plains, 430 F2d 529 (2nd Cir. 2005). Moreover, Federal Courts have consistently held that

adverse aesthetic impacts are a valid basis on which to deny applications for proposed

telecommunications towers. See Omnipoint Communications Inc. v. The City of White Plains. 430

F2d 529 (2nd Cir. 2005).
Annexed hereto as Exhibit “E” is a letter wherein I explain the severe adverse aesthetic
impact which the proposed fourteen (14) story cell tower would inflict upon my home.
As my letter states, I will have a full, unobstructed view, of the fourteen (14) story tower

which will completely dominate my view from my home.
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Also included in Exhibit “E” are two (2) letters from other homeowners whose
homes are in close proximity to Site #5. These letters are from Brad and Shanel Nicholson
and Paul and Jodi Sandell.

Within each of these letters, the homeowners, and others who are intimately
acquainted with their homes, personally detail the adverse aesthetic impacts that the
proposed installation would inflict upon their respective homes. They have provided detailed
and compelling explanations of the dramatic adverse impacts their properties would suffer if
the proposed installation is permitted to proceed. Such an installation would dominate the
skyline, tower over their homes and destroy the views from all areas of their properties and
from both inside and outside of their homes.

Moreover, as further set forth herein below, the severe adverse aesthetic impacts that the
proposed cell tower would inflict upon our respective homes is entirely unnecessary, because
AT&T does not need the respective one hundred forty (140) foot tower to provide wireless

services within the County.
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B.  The Proposed Installation Will Inflict Substantial and Wholly Unnecessary
Losses in the Values of Adjacent and Nearby Residential Properties

In addition to the adverse impacts upon the aesthetics and residential character of the area
at issue, the construction of such a massive tower at the proposed location would
contemporaneously inflict an adverse impact upon the actual value of my home.

Across the entire United States, both real estate appraisers® and real estate brokers have
rendered professional opinions which simply support what common sense dictates.

When large cell towers are installed unnecessarily close to residential homes, such homes
suffer material losses in value which typically range anywhere from 5% to 20%.°

In the worst cases, towers built near existing homes have caused the homes to be

rendered wholly unsaleable.’

3 See e.g. a February 22, 2012 article discussing a NJ appraiser’s analysis wherein he concluded that the installation of
a tower in close proximity to a home had reduced the value of the home by more than 10%, go to
http://bridgewater.patch.com/articles/appraiser-t-mobile-cell-tower-will-affect-property-values

® In a series of three professional studies conducted between 1984 and 2004, one set of experts

determined that the installation of a cell tower in close proximity to a residential home reduced the value of the
home by anywhere from 1% to 20%. These studies were as follows:

The Bond and Hue - Proximate Impact Study - The Bond and Hue study conducted in 2004 involvedthe
analysis of 9,514 residential home sales in 10 suburbs. The study reflected that close proximity to a Cell Tower
reduced the price by 15% on average.

The Bond and Wang - Transaction Based Market Study
The Bond and Wang study involved the analysis of 4,283 residential home sales in 4 suburbs between 1984and
2002. The study reflected that close proximity fo a Cell Tower reduced the price between 20.7% and21%.

The Bond and Beamish - Opinion Survey Study
The Bond and Beamish study involved surveying whether people who lived within 100" of a tower would have to
reduce the sales price of their home. 38% said they would reduce the price by more than 20%, 38% said they would
reduce the price by only 1%-9%, and 24% said they would reduce their sale price by 10%-19%.

7 Under FHA regulations, no FHA (federally guaranteed) loan can be approved for the purchase of any
home which is situated within the fall zone of a cell tower. See HUD FHA HOC Reference Guide Chapter | -
hazards and nuisances. As a result, there are cases across the country within which: (a) a homeowner purchased a
home, (b) a cell tower was thereafter built in close proximity to it, and (c) as a result of same, the homeowners could
not sell their home, because any buyer who sought to buy it could not obtain an FHA guaranteed loan. See, e.g.
October 2, 2012 Article “. . .Cell Tower is Real Estate Roadblock™ at
http://www.wfaa.com/news/consumer/Ellis-County-Couple--Cell-tower-making-it-impossible-to-sell-ho me--
172366931 .html.
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As has been recognized by federal Courts, it is perfectly proper for a local zoning
authority to consider, as direct evidence of the reduction of property values which an
irresponsibly tower would inflict upon nearby homes, the professional opinions of licensed real
estate brokers, (as opposed to appraisers) who could provide their professional opinions as to the
adverse impact upon property values that would be caused by the installation of the proposed cell

tower See Omnipoint Communications Inc. v. The City of White Plains, 430 F2d 529 (2nd Cir.

2005), and this is especially true when they are possessed of years of real estate sales experience
within the community and specific geographic area at issue.

As evidence of the adverse impact that the proposed tower would have upon the value
of my home and property, which would be a mere thirty (30) feet from the base of the tower at
the Latrobe parcel, Site #5, annexed hereto as Exhibit “F” is a letter setting forth the
professional opinion of licensed real estate professional, Gary McErney.

Within such letter, Mr. McErney, who has been a Licensed Real Estate professional in
California for nearly thirty (30) years, submits his professional opinion that the proposed
installation will reduce the value of my home by anywhere from 25% to 50%; See Exhibit “F.”

Given the severe reduction in the property value which my home would sustain, the
granting of A7&T's application would inflict upon my home the very type of injurious impacts
which the Zoning Ordinance was specifically intended to prevent. Accordingly, AT&T’s

application should be denied.
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Point I11

AT&T’s Application Should be Denied, Because
Its Proposed Installation at Site #5
Does Not Provide a Sufficient Fallzone

As local governments across the entire United States have recognized, it is critical to
maintain sufficient setbacks and safe zones around large cell towers, in order to protect the

public from the potential dangers that irresponsibly placed cell towers present.

As arule of thumb, to ensure that a buffer/safety zone of sufficient size is maintained,
knowledgeable local governments across the Country have enacted ordinances that generally
require minimum setbacks ranging from 100% to 200% of the height of a respective

communications tower.®

8 See e.g. City of Murray, KY Ordinance 2005-1375 Section 156 “Setbacks for all structures constructed in
connection with guyed or lattice cellular antenna towers, except fences and/or guy wires, shall be a
minimum distance from the property line or lease line equal to at least the height of the tower.”; City of
Harrah, OK Ordinance 2010-10 - “For cell towers ranging in height from one hundred thirty-one (131) feet
up to one hundred eighty (180) feet, including antenna, the cell tower, buildings and power equipment,
including the perimeter fence, must be located a distance of five hundred (500) feet minimum from any
abutting property line and no closer than three hundred (300) feet to a residence or structure.”

Orlando, FL Ordinance 58.840 Setbacks, Required “All uses in R-1AA, R-1A, R-1, R-1N, R-2A,
R-2B and H, and single-family uses in R-3A. 200 feet or 300% height of tower, whichever is greater.”

Town of Limington, ME Zoning Ordinance 8.19 “New Personal wireless service facilities shall be
set back: 1. at least one (1) times the height, plus 50 feet from all boundaries of the site on which the facility
is located and 2. at least 750 feet horizontally from any existing dwelling units.”

Caldwell County, NC Section 90G.20 “Fall zones, setback and buffers™ “The minimum setback
measured from the property line shall be equal to 100% of the telecommunication tower height.”

Town of Edgewood, NM Ordinance 2003-11 “All proposed Towers and any other proposed Wireless
Telecommunications Facility structures shall be set back from abutting parcels, recorded rights-of-way and
road and street lines by the greater of the following distances: A distance equal to the height of the proposed
Tower or Wireless Telecommunications Facility structure plus ten percent (10%) of the height of the Tower
or structure, or the existing setback requirement of the underlying zoning district, whichever is greater.”
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As set forth below, AT&T s application for reconsideration should be denied because, if the
140 foot cell tower is built where 47&7 has proposed, my property would be well within the fall
zone and danger zone of this massive tower.

There are four (4) physical dangers that have induced local governments to adopt specific
setback and/or safezone requirements for cell towers, and which serve as the reason why the
required setback distances for cell towers are invariably tied directly to the height of respective
towers.

These well-known dangers are structural failures, fire, ice fall, and debris fall.

Structural Failures & Fires

The multiple dangers of structural failures of all types of cell towers, from lattice
structures to monopoles, are well-documented. A component of an installation fails, causing an
element or part of the structure to hurdle to the ground, or in some cases, the entire tower to

collapse or to burst into flames and fall over.

Annexed hereto as Exhibit “G” are images depicting a typical cell tower failure, wherein
a virtually “brand new” monopole collapsed in a matter of seconds, crushing a Fire Chief’s
vehicle in the process.’
Some of the most common elements and areas of failure which result in the collapse of
cell towers are baseplates,'® flanges, joints, bolts and guy wires."'

With respect to monopoles and fires, while a layperson might fight it hard to believe,

roughly once per month a cell tower somewhere in the United States bursts into flames, and

® To obtain details about the monopole cell tower which collapsed at the Oswego fire house, crushing the Fire Chief’s
vehicle, go to www.firehouse.com/news/10530195/0swego-new-york-cellular-tower-crushes-chiefs-vehicle, or go to
Google and search for “Oswego cell tower collapse.”

' To see images of monopole baseplate failures, go to http://residentsact.blogspot.com/2007/11/just-how-safe-are-

monopole-cell-towers.html.
' To see multiple images of telecomimunications towers which have collapsed, go to Google, type in a search for
“radio tower collapse”, and then choose “images”™ from the search results.
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occasionally collapses in a flaming heap that can ignite anything within a broad area
surrounding the base upon which it had been erected.'?

Remarkably, as proposed by AT&T, its tower at Site #5 would be irresponsibly placed
so that my property would all be well within the fall zone of the Tower, as well as the danger

zones for fire, ice fall, and debris fall.

Ice Fall

A natural, but well-known danger associated with communications towers is ice, and
the very real risk that can come during the winter-early spring when ice, which has formed
upon an installation, begins to melt, comes loose and hurdles to the ground. In this case, such
ice chunks, which would fall from a height as high as 160 feet, would reach speeds well over
60 mph by the time they hit the ground."

Annexed hereto as Exhibit “H” is an engineering analysis which establishes that ice
falling from a 150 foot tower would reach a speed of 67 mph by the time it reached the ground
and that the ice chunks could easily reach the ground at such a speed at distances as great as

100 feet from the tower.

As proposed by AT&T, the proposed tower for Site #5 would place my property well

within the ice fall zone of the tower.

2 To see videos of modern towers bursting into flames and/or burning to the ground, go to
http://www.youtube.com/watch?v=0cT5cXuyiYY&NR=1 or http://www.youtube.com/watch?v=y NKVWrazg, or
simply go to Google, and search for “cell tower burns.”

To see dramatic video footage of chunks of ice falling from a communications tower causing severe
damage to automobiles in a parking lot below, go to www.youtube.com/watch?v=pfBp2QYOlbc
www.youtube.com/watch?v=Y WqiSHRwmk8 or search on YouTube for “ice falls from tower”. While such video
depicts ice falling from a tower higher than that being proposed, experts have calculated that ice falling from a 150-
foot tower would reach the speed of 67-70 mph by the time it hit the ground (See e.g. Exhibit “N” -a true copy of a
physicist’s report dated April 16, 2013 which calculates the speed of ice falling from a 150-foot cell tower).
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As logic would dictate, if chunks of ice fell from a height of 140 feet, they could easily
seriously injure or kill anyone struck by them. Worst of all, chunks of ice falling from cell
towers generate no noise, and as such, any person under it would receive no warning before
being struck by same.

Debris Fall
Finally, there is the danger of falling debris, and more specifically, items dropped or caused
to fall during routine maintenance activities that must be performed upon such towers on a regular
basis."

To afford adequate protections against these very real dangers, local governments
have imposed setback requirements to afford sufficiently sized buffer/safety areas to
ensure the safety of both their citizens and the public at large.

These buffer or safety zones consist of an area surrounding a tower which is restricted
from public or personal access, and which is large enough to ensure that if a tower were to fail or
collapse, or ice were to hurdle downward from the top of it, nobody would be close enough to be

injured or killed by same.

A sample of a typical local government zoning regulation that actually describes such

concerns is the Town of Huntington, NY Code Section §113, which provides as follows:

¥ Annexed hereto as Exhibit “I” is a page from a study completed by a consultant hired by the City of
Brookfield, Wisconsin, which depicts a lump hammer that had been dropped from a cell tower during routine
maintenance and crashed through the roof of a nearby structure.
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“It shall be demonstrated to the satisfaction of the Town Board that

the proposed facility is set back adequately to prevent damage or injury
resulting from ice fall or debris resulting from the failure of a wireless
telecommunications facility, or any part thereof and to avoid

and minimize all other impacts upon adjoining properties.”

Huntington Town Code §113-58.1(F)

As arule of thumb, to ensure that a buffer/safety zone of sufficient size is maintained,
knowledgeable local governments across the Country have enacted ordinances that generally
require minimum setbacks ranging from 100% to 200% of the height of a respective
communications tower.

As such, AT&T s application for reconsideration of the previous denial of its application for
a Conditional Use Permit cannot be granted, because the Commission cannot reasonably make an
affirmative finding that “the proposed use would not be detrimental to the public health, safety, and
welfare, or injurious to the neighborhood” as is explicitly required under Section 130.52.021(C)(2)

of the El Dorado Zoning Ordinance.
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POINT IV

§ 6409(a) of the Middle Class Tax Relief and Job Creation Act of
2012 Would Allow AT&T to Increase the Size of the Proposed
Cell Tower Without Prior Zoning Approval

As substantial as the adverse impacts upon the nearby homes and communities will be if
the tower were built at fourteen (14) stories, the fact is that once the tower is built, AT&T would
thereafter be permitted to increase the height of the tower by an additional twenty-eight (28) feet,
and the City would be legally prohibited from stopping 47&7, due to the constraints of the
Middle Class Tax Relief and Job Creation Act of 2012.

§ 6409(a) of the Middle Class Tax Relief and Job Creation Act of 2012 provides that
"notwithstanding section 704 of the Telecommunications Act of 1996 or any other provision of
law, a State or local government may not deny, and shall approve, any eligible request for a
modification of an existing wireless tower or base station that does not substantially change the
physical dimensions of such tower or base station." See 47 U.S.C. § 1455(a).

Under the FCCs reading and interpretation of § 6409(a) of the Act, local governments are
prohibited from denying modifications to cell towers unless the modification will "substantially
change" the physical dimensions of the tower.

The FCC defines "substantial change" to include any modification that would increase
the height of the tower by more than ten (10%) percent or by more than "the height of one
additional antenna with separation from the nearest existing antenna not to exceed 20 feet,

whichever is greater."

Typical telecommunication antennas are usually eight (8) feet tall, so this provision
would allow an increase in the proposed cell tower's height by approximately twenty-eight (28)

feet, and this height increase could not be challenged or prevented by the City.
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Simply stated, under the FCC's regulation, if the tower proposed for Site #5 were to be
built, AT&T, at any time thereafter, could unilaterally increase the height of the tower by as
much as an additional twenty-eight (28) feet, and there would be no way for the County to
prevent such an occurrence.

Considering the even more extreme adverse impacts which increasing the height of the
tower would inflict upon my home and the surrounding community, A7&7"’s application should
be denied, especially since, as set forth above, AT&T doesn’t actually need the proposed tower in

the first place.

Point V

To Comply With the TCA, AT&T's Application Should Be Denied
in a Written Decision Which Cites the Evidence Provided Herewith

The Telecommunications Act of 1996 requires that any decision denying an application
to install a cell tower: (a) be made in writing, and (b) be made based upon substantial evidence,

which is discussed in the written decision. See 47 U.S.C.A. §332(c)(7)(B)(iii).

(1) The Written Decision Requirement

To satisfy the requirement that the decision be in writing, a local government must issue a
written denial that is separate from the written record of the proceeding, and the denial must

contain a sufficient explanation of the reasons for the denial to allow a reviewing Court to

evaluate the evidence in the record supporting those reasons. See e.g. MetroPCS v. City and

County of San Francisco, 400 F.3d 715(2005).
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(i) The Substantial Evidence Requirement

To satisfy the requirement that the decision be based upon substantial evidence, the
decision must be based upon such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. "Substantial evidence" means "less than a preponderance, but
more than a scintilla.” Review under this standard is essentially deferential, such that Courts may
neither engage in their own fact finding nor supplant a local zoning board’s reasonable

determinations. See e.g. American Towers, Inc. v. Wilson County, Slip Copy 59

Communications Reg. P & F 878 (U.S.D.C. M.D. Tennessee January 2, 2014)[3:10-CV-1196].
To ensure that the Board’s decision cannot be challenged under the Telecommunications

Act of 1996, it is respectfully requested that the Board deny A7&T's application in a

separate written decision, wherein the Board cites the evidence based upon which it made its

determination.

Conclusion
In view of the forgoing, it is respectfully submitted that AT&7"'s application for
reconsideration of the previous denial of its application for a Conditional Use Permit

should be denied in its entirety.

Respectfully Submitted,

Robert L. Craft
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COUNTY OF EL DORADO

STATE OF CALIFORNIA
X
In the Matter of the Application of
AT & T Mobility Site # 5 — Latrobe
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Permit Application MEMORANDUM
' IN OPPOSITION
Premises: Site #5
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Shingle Springs, CA 95682
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X
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Preliminarv Statement

Under Project S 17 0017 CAF4, AT&T Mobility (hereinafter “A7&T”) seeks a
reconsideration ofAthe denial of an application for a Conditional Use Permit to install seven (7)
large “mono pine” cell towers throughout El Dorado County.

One of the cell towers being proposed within that application s a one hundred forty (140)
foot tower being proposed for real property situated at 7160 Dragon Point Road, Shingle Springs,
CA 95682, which 1s identified in A7&T"s application as “Site # 5,” the “Latrobe” parcel.

‘This memorandum is being submitted by Robert L. Craft, a homeowner whose property
is situated only thirty (30) feet from where the base of a fourteen (14) story tower would stand if
AT&T'’s application were to be approved.

After a public hearing was conducted on February 22, 2018, the Planning Commission
effectively denied AT&T’s application by rendering a 2-2 vote upon same.

Thereafter, the Planning Staff completed a statement of findings of the Planning
Commission, wherein the Staff recorded the Commission’s findings.

With respect to Site #5, the Commission’s findings were that: (a) A7&T did not
adequately analyze potential co-locatigns within the vicinity, and failed to establish a prima facie
case to support its claim that there are no feasible alternative sites, (b) the proposed tower would
“unavoidably impact” the aesthetics of the surrounding neighborhood”, and (c) adequate access
does not exist for the site.

A true copy of the Planning Staff’s Statement of Findings for the Commission’s denial

is submitted herewith as Exhibit “A.”
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By e-mail and letter dated February 21, 2018, the applicant requested that the
Commission “reconsider” its denial, citing the provisions of the Federal Telecommunications
Act of 1996 (herein after referred to as the “TCA”). A copy of the applicant’s e-mail and
accompanying letter are collectively annexed hereto as Exhibit “B.”

Within such letter, the applicant essentially suggests that the TCA all but requires that
the Conm1ission grant AT&T s application to “satisfy” the TCA. See Exhibit “B” at page 5.

Consistent with the Planning Commission’s previous determinations, and as further

supported by the evidence submitted herewith, 47&7 s application for reconsideration of its
previous application should be denied because: (a) the proposed tower, which is the subject of
this memorandum, is not necessary for AT&T to provide wireless services within the County, (b)
AT&T has wholly failed to established that it suffers from a “significant gap™ in its 4G LTE
personal wireless services, or that the proposed tower is the least intrusive means,of remedying
any such non-existent gap, (c) the proposed installation would unnecessarily inflict dramatic
adverse aesthetic impacts upon the nearby homes, and (d) would reduce the values of the nearby
homes, (e) the proposed installation lacks a sufficient fall zone and (f) the proposed installation
does not comply with the requirements of the E] Dorado Zoning Ordinance.

Simply stated, the installation of a fourteen (14) story tower in a residential area at Site #

5 would not merely “stick ouf‘ like sore a thumb,” it would inflict upon my home, the other
homés nearby, and the community, the precise adverse impacts which the relevant provisions of

the El Dorado Zoning Ordinance were specifically enacted to prevent.
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As such, I respectfully submit that A7&7"s application for reconsideration should be
denied while ensuring that such denial is performed in a manner that does not violate the
Telecommunications Act of 1996.

While violations of the Telecommunications Act of 1996 do not enable applicants, such

as AT&T, to recover any money damages or attorneys fees against municipalities who violate
the TCA, if the County were to deny AT&T s application in a manner which violated the TCA,
AT&T would be able to seek a Court order directing the County to grant an approval for the

Conditional Use Permit it seeks.]

! The United States Supreme Court has explicitly ruled that applicants filing lawsuits claiming violations of the
Telecommunications Act of 1996, cannot recover damages under 42 U.S.C. §1983, nor attorneys fees under 42 U.S.C.
§1988. See City of Rancho Palos Verdes v. Abrams, 544 U.S. 113 (2005), See also Sprint Telephony PCS LP v.
County of San Djego, 543 F3d.571 (9th Circuit 2008).
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POINT I

It is Beyond Dispute That the 140 Foot Cell Tower Which
AT&T Seeks to Construct at Site # 5 is Not Necessary For
AT&T to Provide Personal Wireless Services Within the County

As is reflected within AT&T"’s own submissions, AT&T does not “need” the 140 foot
tower it has proposed at Site #5 to provide wireless services within the areas in and surrounding

the site.

As such, contrary to what AT&T suggests within its February 21, 2018 letter requesting
“reconsideration” of the previous denial of its Conditional Use Permit application, the TCA does

not compel the County to reconsider or grant its application.

Under the Telecommunications Act of 1996, a local government cannot deny an
application for the installation of a cell tower, 1f the denial of such an application would
"prohibit" the applicant from providing personal wireless service in the area where it proposes to
install the new tower.’

To establish that a denial would "prohibit" it from providing wireless services, an
applicant, such as A7&7, must prove both parts of a two (2) part test.

First, it must prove that it suffers from "a significant gap" in its personal wireless
services. Second, it must establish that the proposed installation is the "least intrusive means" of
remedying such gap, meaning that there are no less intrusive alternative locations. See T-Mobile

Central LLC v. Charter Township of West Bloomfield, 691 F3d 794 (6th Cir2012).3

2 See 47 U.S.C.A. §332(c)( TYB)D)(D).
3 New York SMSA Limited Partnership v. Town of Oyster Bay Zoning Board of Appeal, 2010 WL 3937277
(E.D.N.Y. 2010) provides that "a coverage gap exists when a remote user of those services is unable to either connect
with the land-based national telephone network, or to maintain a connection capable of supporting a reasonably
uninterrupted communication. When a coverage gap exists, customers cannot receiv[e] and send [ ] signals, and when
customers pass through a coverage gap their calls are disconnected. [A] ‘coverage gap' exists or a 'need’ for a proposed
site is found to be substantial by the Courts where, inter alia, the coverage needed by a carrier is not limited to a small
number of houses in a rural area or merely the interior of buildings in a sparsely populated area.”
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A review of 4AT&Ts application reveals that 4 T&T does not claim that it suffers from any

specific significant gap in its personal wireless services.

To the contrary, as is clearly disclosed within its supporting documentation, 47&7T seeks
to install its proposed tower at Site # 5 for enhanced cellular coverage and future capacity needs.
See Exhibit “C” annexed hereto - a true copy of Attachment 3 for Site #5 Latrobe, wherein AT&T
states that the purpose of the proposed 140 foot tower at Site #5 is to provide “enhanced cellular

coverage and capacity to the Latrobe community.” [italics added)

While failing to claim, much less prové, that AT&T suffers from any specific geographic
gaps in its personal wireless services which would be “remedied” by constructing a massive 140

foot tower at the Latrobe Site, A7&T submits within its February 21, 2018 letter that:

“"AT&T's proposed facilities would bring wireless services, including 4G LTE ’
.. .. to as many people as possible in this rural portion of £l Dorado County. "

See Exhibit “B™ at page 1.
AT&T has wholly failed to proffer to the Commission a modicum of evidence to establish

that it currently suffers from any actual gap in its wireless services in these areas.
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Instead, as is typically done in those cases where an applicant’s desire to build a new large

cell tower is driven by financial desire* as opposed to any actual “need” for such a tower,

AT&T submits unsupported "propagation maps” that are not merely hollow, but do not, and
cannot, satisfy 47&T’s burden of establishing that, in reality, there is a significant gap in
coverage. AT&T is required to establish the presence of this significant gap in coverage before it
can argue that the TCA requires the County to grant its current application for a Conditional Use
Permit.

When a wireless provider suffers from an actual gap in its wireless service, providing
| evidence of such gap is both simple, and inexpensive.

Typically, the wireless provider will produce evidence of its gap by either performing a
simple drive test or by simply providing a dropped call log.

A drive test is remarkably simple.

The tester takes an ordinary cell phone and attaches a recording device that records the
wireless signal strength that the phone is receiving.

The paired devices are then temporarily attached to the dashboard of a car, which then
drives through the area within which the provider believes a gap to exist. Since the recording
device records the signal strength every few milliseconds or so, on a one hour drive the device can
record as many as several hundred thousand readings, which provides a crystal clear picture of
whether or not a gap in service exists, as well as the actual location of any such gap.

There is nothing estimated, surmised, or projected in this test.

4 AT&T’s financial motivation to build new towers derives from its desire to take advantage of the federal “Connect
America Fund” (CAF) through which the federal government is virtually “throwing money at A7 to build as many
towers as possible. Notwithstanding same, AT&7's “financial desire” to reap the benefit of those monies offered by the
federal government does not create a gap in AT&7"’s wireless services. Nor does it constitute a “need” for the towers
which would trigger any requirement by the TCA that local governments grant approvals for these currently
superfluous towers.
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Only the actual, real, existing signal strengths are recorded, and only actual gaps in
wireless service are shown.

Even less burdensome, is the printing-out of a dropped call log.

Modern wireless carriers’ computer systems maintain continuous records of dropped calls
on their systems. With the input of a few keystrokes, providers can print out actual call logs which
show the exact number of dropped calls in any location or area, for any chosen period of time.

Not surprisingly, given the ease and lack of expense involved in producing such proofto
local zoning authorities, applicants seeking permission to install a new tower to alleviate an actual
gap in their wireless service, these are the two types of evidence they will typically provide.

As the record clearly reflects, AT&T has produced no such proof in connection with its
current application and proffers no excuse for having failed to do so.

By contrast, where an applicant does not suffer from any actual gap in service, but seeks
construction of a new facility to meet future capacity needs, or to derive the financial benefit from
leasing space upon such facility to its competitors, it will create the specter of a non-existent gap by
engaging in a charade called “computer modeling.”

In conducting computer modeling, the provider employs computer modeling software, and
“introduces variables” to obtain a pre-desired resultant report.

“Introducing variables,” means that the provider enters wholly arbitrary numbers and/or
data into the software, to cause the software to print out a “coverage map” depicting anything the
provider wants it to depict, irrespective of what the provider’s actual coverage is, in the area

depicted in the map.
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Despite its submission of such “computer modeling” in support of its current application,
AT&T has not established that it suffers from any actual gaps in its coverage which mandates that it
construct the proposed tower at Site #5, as the “least intrusive means” of remedying (i.e., closing
such non-existent gaps in wireless service)

The Applicant has Wholly Failed to Establish That
There Are No Less Intrusive Alternative Sites Available

As set forth herein below, the proposed tower for Site #5 would inflict substantial
adverse impacts on the homes nearby, and would, in fact, irresponsibly place my real property

well within the fall zone of the proposed tower.

As such, AT&T s application for reconsideration should be denied because it would

violate both the letter and the spirit of Ordinance Sections 130.40.130 and 130.52.021(C)(2).
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Point II
AT&T's Application Must be Denied, Because the Proposed Tower
Would Inflict Adverse Impacts Which the Relevant Provisions of the
El Dorado Zoning Ordinance Were Specifically Enacted to Prevent
As the El Dorado County Zoning Ordinance makes quite clear, the intent behind the
provision pertaining to Communication Facilities, and the reason why the County implemented a
Conditional Use Permit requirement for same, was to protect the County against the adverse
impacts which irresponsibly placed cell towers would inflict upon its communities and homes.
Consistent with such intent, Section 130.52.021(C)(2) of the Ordinance explicitly provides
that‘a Coﬁditional Use Permit Application cannot be granted unless, and until, the reviewing
authority affirmatively determines that “the proposed use would not be detrimental to the public
health, safety, and welfare, or injurious to the neighborhood.”
As set forth below, AT&T"’s application should be denied, because the construction of a
fourteen (14) story tower in a residential neighborhood would inflict upon my home the §peciﬁc
types of adverse impacts which the Ordinance and Conditional Use Permit requirements were

specifically enacted to prevent.

A. The Proposed Installation Will Inflict Dramatic
and Wholly Unnecessary Adverse Impacts
Upon the Aesthetics and Character of The Area

As logic would dictate, the construction of a fourteen (14) story cell tower in a residential
area where no other structures exceed two (2) stories in height would not merely
“stick out like a sore thumb, ” but would dominate the skyline, be wholly inconsistent with the
residential character of the neighborhood and would inflict severe adverse aesthetic impacts upon

virtually all of the homes in close proximity.
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Recognizing the likely negative impact which an irresponsibly placed cell tower would
mflict upon homes and residential communities, the County of El Dorado enacted Ordinance
Section 130.40.130 which provides that “the county will seek to minimize the visual impacts of
wireless facilities” and/or will consider smaller facilities that are “less visually obtrusive or
otherwise in the public interest” 130.40.130(A)(2).

Of even greater import, to enable the reviewing authority to accurately assess the extent of
the adverse aesthetic impacts that a proposed cell tower would inflict upon nearby homes, the
County enacted Section 130.40.130(C), which requires applicants seeking Conditional Use Permits
fér wireless communications facilities to provide visual simulations of the proposed wireless
communication facilities, which can consist of “either a physical mock-up of the facility, balloon
simulation, computer simulation or other means™ of providing a visual image of the proposed

installation. See Ordinance Section 130.40.130(C).

AT&T's Photo-Simulations are Inherently
Defective and Should be Disregarded Entirely

In an entirely hollow effort to comply with Section 130.40.130(C), AT&7T has submitted
photo-simulations pertaining to the site that are the subject of this Memorandum.
(Latrobe Site #5).

AT&Ts set of photo-simulations includes four (4) photographic images of the site taken
from four (4) different perspectives, along with duplicate copies of those same four (4) images,
except that the duplicates are depicted below the original images, and the duplicates contain an
image of a monopine cell tower, which has been super-imposed on each of the four (4) images.

True copies of AT&T’s “photo-simulations™ for the Latrobe Site # 2 are annexed hereto as

Exhibit “D.”
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As set forth herein below, the photographic images submitted by A7&T are wholly
defective and should be rejected in their entirety because, as AT&T is undoubtedly aware, they do ,
not fulfill the function for which Ordinance Section 130.40.130 was enacted.

As common sense would dictate, the whole purpose for which local governments require
photo-simulations such as those required under Section 130.40.130(C), is to require applicants to
provide the reviewing authority with a clear visual image of the actual aesthetic impacts that a
proposed installation is likely to inflict upon the nearby homes and residential community.

Not surprisingly, applicants often seek to disingenuously minimize the visual impact
depictions, by deliberately omitting from the photo-simulations, any images taken from the
perspective of those nearby homes which would sustain the most severe adverse aesthetic impacts.

Such is precisely the case here.

Not a single one of the photo-simulations submitted by A7T&7T depict images taken from the
perspective of my home, which will sustain the most severe adverse aesthetic impact from the
installation of a fourteen (14) story cell tower only thirty (30) feet from my property.

In Omnipoint Communications Inc. v. The City of White Plains, 430 F2d 529 (2nd Cir.

2005), a federal court explicitly ruled that where, as here, a proponent of a cell tower presents
visual impact depictions or studies wherein they “omit” any images from the perspectives of
homeowners whose homes are in close proximity to the proposed installation, such presentations
are inherently defective, and should be properly disregarded by the respective government entity
that received it.

As was explicitly stated by the federal court, “the Board was free to discount
Omnipoint’s study because it was conducted in a defective manner. . . the observation points
were limited to locations accessible to the public roads, and no observations were made from the

residents’ backyards much less from their second story windows™ Id.
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The images presented by A7&7" do not include gry images taken from vantage points
showing the most severe adverse aesthetic impacts on my home.
As such, in accord with the federal court’s holding in Omnipoint, A7&7 s photo-

simulations should be disregarded in its entirety.

Evidence of the Actual Adverse Aesthetic Impacts Which
the Proposed Installation Would Inflict Upon the Residential Areas

As logic would dictate, the persons who are best suited to accurately assess the nature and
extent of the adverse aesthetic impacts that an irresponsibly placed cell tower would inflict upon
homes in close proximity to the tower, are the homeowners and their familjes.

Consistent with same, federal Courts have ruled that when a local government is
entertaining a cell tower application, it should accept, as direct evidence of the adverse aesthetic
impacts which a proposed cell tower would inflict upon nearby homes, statements and letters from

the actual homeowners, because they are in the best position to know and understand the actual

extent of the impact they stand to suffer See e.g. Omnipoint Communications Inc. v. The City of

White Plains, 430 F2d 529 (2nd Cir. 2005). Moreover, Federal Courts have consistently held that

adverse aesthetic impacts are a valid basis on which to deny applications for proposed

telecommunications towers. See Omnipoint Communications Inc. v. The City of White Plains, 430
F2d 529 (2nd Cir. 2005).
Annexed hereto as Exhibit “E” is a letter wherein I explain the severe adverse aesthetic
impact which the proposed fourteen (14) story cell tower would inflict upon my home.
As my letter states, I will have a full, unobstructed view, of the fourteen (14) story tower

which will completely dominate my view from my home.
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Also included in Exhibit “E™ are two (2) letters from other homeowners whose
homes are in close proximity to Site #5. These letters are from Brad and Shanel Nicholson
and Paul and Jodi Sandell.

Within each of these letters, the homeowners, and others who are intimately
acquainted with their homes, personally detail the adverse aesthetic impacts that the
proposed installation would inflict upon their respective homes. They have provided detailed
and compelling explanations of the dramatic adverse impacts their properties would suffer if
the proposed installation is permitted to proceed. Such an installation would dominate the
skyline, tower over their homes and destroy the views from all areas of their properties and
from both inside and outside of their homes.

Moreover, as further set forth herein below, the severe adverse aesthetic impacts that the
proposed cell tower would inflict upon our respective homes is entirely unnecessary, because
AT&T does not need the respective one hundred forty (140) foot tower to provide wireless

services within the County.
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B.  The Proposed Installation Will Inflict Substantial and Wholly Unnecessary
Losses in the Values of Adjacent and Nearby Residential Properties

In addition to the adverse impacts upon the aesthetics and residential character of the area
at issue, the construction of such a massive tower at the proposed location would
contemporaneously inflict an adverse impact upon the actual value of my home. ‘

Across the entire United States, both real estate appraisers® and real estate brokers have
rendered professional opinions which simply support what common sense dictates.

When large cell towers are installed unnecessarily close to residential homes, such homes
suffer material losses in value which typically range anywhere from 5% to 20%.5

In the worst cases, towers built near existing homes have caused the homes to be

rendered wholly unsaleable.’

5 See e.g. a February 22, 2012 article discussing a NJ appraiser’s analysis wherein he concluded that the installation of
a tower in close proximity to a home had reduced the value of the home by more than 10%, go to
http://bridgewater.patch.com/articles/appraiser-t-mobile-cell-tower-will-affect-property-values

E In a series of three professional studies conducted between 1984 and 2004, one setof experts

determined that the installation of a cell tower in close proximity to a residential home reduced the value of the
home by anywhere from 1% to 20%. These studies were as follows:

The Bond and Hue - Proximate Impact Study - The Bond and Hue study conducted in 2004 involvedthe
analysis of 9,514 residential home sales in 10 suburbs. The study refiected that close proximity to a Cell Tower
reduced the price by 15% on average.

The Bond and Wang - Transaction Based Market Study
The Bond and Wang study involved the analysis of 4,283 residential home sales in 4 suburbs between 1984 and
2002. The study reflected that close proximity to a Cell Tower reduced the price between 20.7% and21%.

The Bond and Beamish - Opinion Survey Study
The Bond and Beamish study involved surveying whether people who lived within 100" of a tower would have to
reduce the sales price of their home. 38% said they would reduce the price by more than 20%, 38% said they would
reduce the price by only 1%-9%, and 24% said they would reduce their sale price by 10%-19%.

7 Under FHA regulations, no FHA (federally guaranteed) loan can be approved for the purchase of any
home which is sitnated within the fall zone of a cell tower. See HUD FHA HOC Reference Guide Chapter 1 -
hazards and nuisances. As a result, there are cases across the country within which: (a) a homeowner purchased a
home, (b) a cell tower was thereafter built in close proximity to it, and (c) as a result of same, the homeowners could
not sell their home, because any buyer who sought to buy it could not obtain an FHA guaranteed loan. See, e.g.
October 2, 2012 Article . . .Cell Tower is Real Estate Roadblock™ at
http://www.wfaa.com/news/consumer/Ellis-County-Couple--Cell-tower-making-it-impossible-to-sell-ho me--
172366931 .btml.
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As has been recognized by federal Courts, it is perfectiy proper for a local zoning
authority to consider, as direct evidence of the reduction of property values which an
irresponsibly tower would inflict upon nearby homes, the professional opinions of licensed real
estate brokers, (as opposed to appraisers) who could provide their professional opinions as to the
adverse impact upon property values that would be caused by the installation of the proposed cell

tower See Omnipoint Communications Inc. v. The City of White Plains, 430 F2d 529 (2nd Cir.

2005), and this is especially true when they are possessed of years of real estate sales experience
within the community and specific geographic area at issue.

As evidence of the adverse impact that the proposed tower would have upon the value
of my home and property, which would be a mere thirty (30) feet from the base of the tower at
the Latrobe parcel, Site #5, annexed hereto as Exhibit “F” is a letter setting forth the
professional opinion of licensed real estate professional, Gary McEmey.

Within such letter, Mr. McEmey, who has been a Licensed Real Estate professional in
California for nearly thirty (30) years, submits his professional opinibn that the proposed
installation will reduce the value of my home by anywhere from 25% to 50%; See Exhibit “F.”

Given the severe reduction in the property value which my home would sustain, the
granting of 4T&T's application would inflict upon my home the very type of injurious impacts
which the Zoning Ordinance was specifically intended to prevent. Accordingly, AT&T’s

application should be denied.
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Point 111

AT&T’s Application Should be Denied, Because
Its Proposed Instaliation at Site #5
Does Not Provide a Sufficient Fallzone

As local governments across the entire United States have recognized, it is critical to
maintain sufficient setbacks and safe zones around large cell towers, in order to protect the

public from the potential dangers that irresponsibly placed cell towers present.

As a rule of thumb, to ensure that a buffer/safety zone of sufficient size is maintained,
knowledgeable local governments.across the Country have enacted ordinances that generally
require minimum setbacks ranging from 100% to 200% of the height of a respective

~ communications tower.?

8 See e.g. City of Murray, KY Ordinance 2005-1375 Section 156 “Setbacks for all structures constructed in
connection with guyed or lattice cellular antenna towers, except fences and/or guy wires, shall be a
minimum distance from the property line or lease line equal to at least the height of the tower.”; City of
Harrah, OK Ordinance 2010-10 - “For cell towers ranging in height from one hundred thirty-one (131) feet
up to one hundred eighty (180) feet, including antenna, the cell tower, buildings and power equipment,
including the perimeter fence, must be located a distance of five hundred (500) feet minimum from any
abutting property line and no closer than three hundred (300) feet to a residence or structure.”

Orlando, FL Ordinance 58.840 Setbacks, Required “All uses in R-1AA, R-1A, R-1, R-IN, R-2A,
R-2B and H, and single-family uses in R-3A. 200 feet or 300% height of tower, whichever is greater.”

Town of Limington, ME Zoning Ordinance 8.19 “New Personal wireless service facilities shall be
set back: 1. at Jeast one (1) times the height, plus 50 feet from all boundaries of the site on which the facility
is located and 2. at least 750 feet horizontally from any existing dwelling units.”

Caldwell County, NC Section 90G.20 “Fall zones, setback and buffers” “The minimum setback
measured from the property line shall be equal to 100% of the telecommunication tower height.”

Town of Edgewood, NM Ordinance 2003-11 “All proposed Towers and any other proposed Wireless
Telecommunications Facility structures shall be set back from abutting parcels, recorded rights-of-way and
road and street lines by the greater of the following distances: A distance equal to the height of the proposed
Tower or Wireless Telecommunications Facility structure plus ten percent (10%) of the height of the Tower
or structure, or the existing setback requirement of the underlying zoning district, whichever is greater.”
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As set forth below, AT&T s application for reconsideration should be denied because, if the
140 foot cell tower is built where AT&T has proposed, my property would be well within the fall
zone and danger zone of this massive tower.

There are four (4) physical dangers that have induced local governments to adopt specific
setback and/or safezone requirements for cell towers, and which serve as the reason why the
required setback distances for cell towers are invariably tied directly to the height of respective
towers.

These well-known dangers are structural failures, fire, ice fall, and debris fall.

Structural Failures & Fires

-~ The multiple dangers of structural failures of all types of cell towers, from lattice
structures to monopoles, are well-documented. A component of an installation fails, causing an
element or part of the structure to hurdle to the ground, or in some cases, the entire tower to

collapse or to burst into flames and fall over.

Annexed hereto as Exhibit “G” are images depicting a typical cell tower failure, wherein

a virtually “brand new” monopole collapsed in a matter of seconds, crushing a Fire Chief’s

vehicle in the process.’

Some of the most common elements and areas of failure which result in the collapse of

cell towers are baseplates,'? flanges, joints, bolts and guy wires.!!

? To obtain details about the monopole cell tower which collapsed at the Oswego fire house, crushing the Fire Chief’s
vehicle, go to www.firehouse.com/news/10530195/oswego-new-york-cellular-tower-crushes-chiefs-vehicle, or go to
Google and search for “Oswego cell tower collapse.”

1% To see images of monopole baseplate failures, go to http://residentsact.blogspot.com/2007/11/just-how-safe-are-
monopole-cell-towers.html.

1 To see multiple images of telecommunications towers which have collapsed, go to Google, type in a search for
“radio tower collapse”, and then choose “images™ from the search results.
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With respect to monopoles and fires, while a layperson might fight it hard to believe,
roughly once per month a cell tower somewhere in the United States bursts into flames, and
occasionally collapses in a flaming heap that can ignite anything within a broad area
surrounding the base upon which it had been erected.'? §

Remarkably, as proposed by AT&T, its tower at Site #5 would be irresponsibly placed
so that my property would all be well within the fall zone of the Tower, as well as the danger

zones for fire, ice fall, and debris fall.

Ice Fall

A natural, but well-known danger associated with communications towers is ice, and
the very real risk that can come during the winter-early spring when ice, which has formed
upon an installation, begins to melt, comes loose and hurdles to the ground. In this case, such
ice chunks, which would fall from a height as high as 160 feet, would reach speeds well over
60 mph by the time they hit the ground.*3

Annexed hereto as Exhibit “H” is an engineering analysis which establishes that ice
falling from a 150 foot tower would reach a speed of 67 mph by the time it reached the ground
and that the ice chunks could easily reach the ground at such a speed at distances as great as

100 feet from the tower.

2 To see videos of modern towers bursting into flames and/or burning to the ground, go to
http://www.youtube.com/watch?v=0cT5cXuyiYY&NR=] or http://www.youtube.com/watch?v=y NKVWrazg, or
simply go to Google, and search for “cell tower burns.”

To see dramatic video footage of chunks of ice falling from a communications tower causing severe
damage to automobiles in a parking lot below, go to www.youtube.com/watch?v=pfBp2Q¥YOlbc
www.youtube.com/watch?v=YWqiSHRwmk8 or search on YouTube for “ice falls from tower”. While such video
depicts ice falling from a tower higher than that being proposed, experts have calculated that ice falling from a 150-
foot tower would reach the speed of 67-70 mph by the time it hit the ground (See e.g. Exhibit “N” - a true copy of a
physicist’s report dated April 16, 2013 which calculates the speed of ice falling from a 150-foot cell tower).
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As proposed by AT&T, the proposed tower for Site #5 would place my property well

within the ice fall zone of the tower.

As logic would dictate, if chunks of ice fell from a height of 140 feet, they could easily
seriously injure or kill anyone struck by them. Worst of all, chunks of ice falling from cell
towers generate no noise, and as such, any person under it would receive no warning before
being struck by same.

Debris Fall
Finally, there is the danger of falling debris, and more speciﬁcally, items dropped or caused
to fall during routine maintenance activities that must be performed upon such towers on a regular
basis.}*

To afford adequate protections against these very real dangers, local governments
have imposed setback requirements to afford sufficiently sized buffer/safety areas to
ensure the safety of both their citizens and the public at large.

These buffer or safety zones consist of an area surrounding a tower which is restricted
from public or personal access, and which is large enough to ensure that if a tower were to fail or
collapse, or ice were to hurdle downward from the top of it, nobody would be close enough to be

injured or killed by same.

14 Annexed hereto as Exhibit “I” is a page from a study completed by a consultant hired by the City of
Brookfield, Wisconsin, which depicts a lump hammer that had been dropped from a cell tower during routine
maintenance and crashed through the roof of a nearby structure.
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A sample of a typical local government zoning regulation that actually describes such .
concerns 1s the Town of Huntington, NY Code Section §113, which provides as follows:
“It shall be demonstrated to the satisfaction of the Town Board that
the proposed facility is set back adequately to prevent damage or injury
resulting from ice fall or debris resulting from the failure of a wireless
telecommunications facility, or any part thereof and to avoid

and minimize all other impacts upon adjoining properties.”

Huntington Town Code §113-58.1(F)

As a rule of thumb, to ensure that a buffer/safety zone of sufficient size is maintained,
knowledgeable local governments across the Country have enacted ordinances that generally
require minimum setbacks ranging from 100% to 200% of the height of a respective
communications tower.

As such, AT&T s application for reconsideration of the previous denial of its application for

a Conditional Use Permit cannot be granted, because the Commission cannot reasonably make an
affirmative finding that “the proposed use would not be detrimental to the public health, safety, and
. welfare, or injurious to the neighborhood” as is explicitly required under Section 130.52.021(C)(2)

of the El Dorado Zoning Ordinance.
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POINT IV

§ 6409(a) of the Middle Class Tax Relief and Job Creation Act of
2012 Would Allow AT&T to Increase the Size of the Proposed
Cell Tower Without Prior Zoning Approval

As substantial as the adverse impacts upon the nearby homes and communities will be if
the tower were built at fourteen (14) stories, the fact is that once the tower is built, 47&T would
thereafter be permitted to increase the height of the tower by an additional twenty-eight (28) feet, j
and the City would be legally prohibited from stopping 47&7, due to the constraints of the
Middle Class Tax Relief and Job Creation Act of 2012.

§ 6409(&5 of the Middle Class Tax Relief and Job Creation Act of 2012 provides that
"notwithstanding section 704 of the Telecommunications Act of 1996 or any other provision of
law, a State or local government may not deny, and shall approve, any eligible request for a t
modification of an existing wireless tower or base station that does not substantially change the
physical dimensions of such tower or base station." See 47 U.S.C. § 1455(a).

Under the FCCs reading and interpretation of § 6469(a) of the Act, local governments are
prohibited from denying modifications to cell towers unless the modification will "substantially
change" the physical dimensions of the tower.

The FCC defines "substantial change" to include any modification that would increase
the height of the tower by more than ten (10%) percent or by more than "the height of one‘
additional antenna with separation from the nearest existing antenna not to exceed 20 feet,

whichever is greater."

Typical telecommunication antennas are usually eight (8) feet tall, so this provision
would allow an increase in the proposed cell tower's height by approximately twenty-eight (28)

feet, and this height increase could not be challenged or prevented by the City.
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Simply stated, under the FCC's regulation, if the tower proposed for Site #5 were to be
built, AT&T, at any time thereafter, could unilaterally increase the height of the tower by as
much as an additional twenty-eight (28) feet, and there would be no way for the County to
prevent such an occurrence.

Considering the even more extreme adverse impacts which increasing the height of the
tower would inflict upon my home and the surrounding community, A7&7 s application should
be denied, especially since, as set forth above, AT&T doesn’t actually need the proposed tower in

the first place.

PointV

To Comply With the TCA, AT&T's Application Should Be Denied
in a Written Decision Which Cites the Evidence Provided Herewith

The Telecommunications Act of 1996 requires that any decision denying an application
to install a cell tower: (a) be made in writing, and (b) be made based upon substantial evidence,

which is discussed in the written decision. See 47 U.S.C.A. §332(c)(7)(B)(iii).

)] The Written Decision Requirement

To satisfy the requirement that the decision be in writing, a local government must issue a
written denial that is separate from the written record of the proceeding, and the denial must
contain a sufficient explanation of the reasons for the denial to allow a reviewing Court to

evaluate the evidence in the record supporting those reasons. See e.g. MetroPCS v. City and

County of San Francisco, 400 F.3d 715(2005).
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(i1) The Substantial Evidence Requirement

To satisfy the requirement that the decision be based upon substantial evidence, the
decision must be based upon such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. "Substantial evidence" means "less than a preponderance, but
more than a scintilla.” Review under this standard is essentially deferential, such that Courts may
neither engage in their own fact finding nor supplant a local zoning board’s reasonable

determinations. See e.g. American Towers, Inc. v. Wilson County, Slip Copy 59

Communications Reg. P & F 878 (U.S.D.C. M.D. Tennessee January 2, 2014)[3:10-CV-1196].
To ensure that the Board’s decision cannot be challenged under the Telecommunications

Act of 1996, it is respectfully requested that the Board deny AT&T"s application in a separate

written decision, wherein the Board cites the evidence basedA upon which it made its

determination.

Conclusion
In view of the forgoing, it is respectfully submitted that 4T&T"s application for
reconsideration of the previous denial of its application for a Conditional Use Permit

should be denied in its entirety.
Respectfully Submitted,

Robert L. Craft
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AT&T's research; indicating the cell towers can negatively
impact physical health and property values. You
continuously cite the Federal Communication Commission
policies, instead of making you own decision for your
County residents. Your inability to make your own decision
regarding these seven cell tower sites is a cowardly
acquiescence to the Federal Communications
Commission and AT&T.

By allowing AT&T Mobility to install over 100 cell towers in
El Dorado County, | believe you have negatively impacted
your legacy with this County. It is not apparent at this
time, but it will be in the future.

With regards to Site 1-Cool and the proposed cell tower in
my immediate residential neighborhood, there will be a
definite negative impact, apparently over-looked in your
recent mitigated negative declaration, on the road and
bridge that AT&T will use to install this site's cell tower.
This is a one lane road and bridge that | must maintain in
order to come and go from my property. This bridge and
road were not built to accomodate AT&T's heavy trucks,
equipment and cell tower components. As AT&T is using
the bridge beyond it's original purpose, | want AT&T to pay
-for repairs to the bridge. A local engineering firm is
currently assessing the current state of this bridge. | will
use this documentation to prove the bridge has been
negatively impacted by AT&T's heavy trucks, equipment
and cell tower components. | want AT&T to respond.
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Thank you for your time.

Ann Gualtieri
Site 1-Cool
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T TAKES TIME

NATURAL LIVING, ONE STEP AT A TIME

HOME NATHRAL LRING 2 RECIFES NATURAL HEALTH UMSCEN REALITY ABOUT ANDREA
Haome » The Hidden Health Effects of Cell Towers MEET ANDREA
. ) e _ - . I am a certified Building Biclogy Advocate.
THE HIDDEN HEALTH EFFECTS OF CELL TOWERS a former journalist. mother of nine, and avid
CrossFitter who likes to think cutside the
522 100 {0} tox. After aur family's health crisis in 2008,

i learned to ask guestions about what's in
our food. our water, and our air. | hope to

Y ANDREA FABRY — 45 COMMENTS . .
empower you as you seek tc live safely in a

Celt towers blanket the globe. The United Statas is home to mere than 300,00 cell sites. They appear complex world. Thankfully, small steps lead
innocent. But are they? to big changes. Lel's travel this road

together. cne step at a time.

FOLLOW

fin P ¥ @

looking for something?

NOW AVAILABLE ON
AMAZON

10 THINGS I’'VE LEARNED
(THE HARD WAY)

1. The answer may be right in front of you.
2. Time is often the best medicine.

3. Speak kindly to yourself.

4. The air we breathe matiers.

5. It's betier to know than not know.

6. Relinguishment is a halm for the soul.
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Cell towers are the base stations that contrel mobile phone communication. They may or may not be

clearly visible in your neighborhood. Sometimes they are disguised as cacti, trees, or even fiags.

P DISG

Because we can't see, fee! or smell the electromagnetic radiaticn coming from a cell tower {or cel! site
which includes towers, antenna masts and cther base station forms), it's hard to believe there is any

pctential for harm.

in fact, the Federa! Conununications Commission, our government's regulating agency, has made
sure health concerns arent addressed when cell tower applicztions are considered. According to the

Telecommunications Act of 1996,

“No State or local government or instrurmeniality thereoi may reguiaie the placement, construcion,
and modification of parsonal wireless service facilities on the basis of the environmentsl effects of
radiv frequency emissions to the exten! that such facitities comply with the Commission's reguiations

concerning stuch emissions.”

{Localities are permitted to reject a cell tower if the tower is deemad unsightly. which is one reason for

the disguises.}

The wireless industry has relied on this legal favoritism. barking on consumer trust in government

oversight. After ail, wouldn't we know if ceil towers (or cell phones) are unsafe?

THE HIDDEN HEALTH EFFECTS OF CELL TOWERS

m

THE FCC AND A CONGRESSIONAL CHALLENGE

The FCC already agrees that cell tower workers may be injured by these fields because of the

onis solely based on thermal effects of non-ionizing radiation, it is clear

proximity. While the FCC po
the agency agrees that cell tower workers may be at risk of adverse health effects (emphasis mine):

Studies have shown that environmenta! levels of RF energy routinely encountered by the general

public are far below levels necessary tc produce significant heating and increased body
temperature (References 32, 37, 45, 46. 48 and 54). However, there may be situations,
particularly workplace environments near high-powered RF sources, where recommended
limits for safe exposure of human beings to RF energy could be exceeded. In such cases,

restrictive measures of actions may be necessaty to ensure the safe use of RF energy.

How weli is the FCC monitaring these levels? Sen. Richard Blumenthal of Connecticut and Rep. Anna

Eshoo of California believe the FCC has drogped the ball when it comes to menitoring and regulating

7. Symptoms will instruct if we listen.
8. Sometimes you're the expert.
9. Allow hindsight to move you forward.

10. The next step is enough.
THE CONNECTING PLACE
LATEST EPISODE

Behind the Scenes: Moid
Questions

6 “3

00:00 18:05

POPULAR POSTS

HOW TC MARE YO
STEVIA

WBERRY ERAPPUCCING RE

LOOKING FOR SAFE
PRODUCTS?
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the safety of cell towers, especially when 1t comes to celi site workers. The iawmakers isstied a

¢ to the FCC on September 17, 20

Excessive exposure to RF radiation leads to well-documented potential harms, especially to
workers who spend time near the antenna and in the line of the antenna’s beam. At suificient
power levels and exposure durations, RF radiation has the ability to heat biological tissue.

Thermal effects can include eye damage, sterility, and cognitive impairments.

We urge the FCC and the Gccupational Safety and Health Administration {(OSHA) tc work
together to enforce exposure hmits and ensure wireless carriers are taking the reguired
precautions to protect the safety of ali persons who may be exposed to dangerous levels of RF

radiation near wireless towers.

If the FCC agrees that celi tower workers are at risk, and two members of Congress are concerned

enough ta issue a reprimand, what does this say about the overali safeiy of cell sites?

STUDIES THAT DEMONSTRATE A HEALTH RISK

The World Health Organization officially classifies eieciromagnetic rediation a sossible 28 carcinogen.

{The same category as lead, DDT, and styrene.)

The following studies suggest short-term and long-tern healih risks within 300-400 meters of a ceil

tower. (Less than three-tenths of a mile)

» Santun Study

This is a compeliing survey of 270 men and 260 women showing changes in symptoms in relation to
cell tower proximity. Note the decrease in reported headaches the further from the cell site.

Table 1. Py of ints reporzed 1P o responses of a feved of « 0 », by perscos tiving in the vieniry of base stations 25 3 fuocin
of their distance avay from a base statien,
Bistances from base stations in meters (m)
Symptoms <l9m 1050 50 m 5010100m 10010280 m 300 10 380 >300m...
2 3 2 3 2 3 2 3 2 3 2 3
T T L T e 0o i gng T 366t § 610 | il Yeser | ai7 Fans 1 1y
Trritability 328 332§ 31.7° EX 33.2* 1 4% 258 3.1 25 i8 33
B 37.8% A0 > F0.6% | 36.7% § 60.7% { 310~ 193 156 1.8
Namca 135% 6.9 54 3.7 38 2.3 36 a pE] 2.1 1.1
Laoss of Appetits § 30.4% 83 8 5 3 6.9 [] 42 i) 33 33
Sleep Digruption ¥ 41.3* | 571~ § 41,47 46.0% | 385~ § 458~ 30 333 353 138 211
SI3 16,8 2650 216 116 23 % 16.2 31 136 i3 103 37
Fecling of 28 EEELE iV 306 128 157 [ 9.7 51 23 81
| Discomforr_ |
Difficuity m 393 88 375 66 332 265 ER 123 333 53 267 71
copceatrsiion
M%’ Less 278 254 ¥ 305 176.0° § 37101 397 23 13.6 172 iLi 179 38
3 ey §IS.° | 1FTT [X:] WS it 1 911 139" 73 87 [ 17 4.6
Vsl I35 RN 23 135 22 i 25 EE] [5 I3 1338 ERY
Distoptions
Heatng 33.3° 174 § 159 12 $3 153 17 2.7 118 93 EX] 87
Dicooss
| Dinsess T R S dRAN 9.6 RX:N FRAY 37 7.7 3.7 G [
Movement 3.8 T [ 17 3 3 ] ) 2 [ ig 1
Difficuitics
Candio-vaseular
Problems 1017 3 153% 28 123 it 87 ¢ 85 6.3 i 3
* Sigojficam difference {p < 0.03) in comparisea (o reference subjects fouad 2t > 300 m or 5ot exposed, for the responses 2 = «cfien»ad 3=
o very ofteas,

» Kempio ssi Study (2007}

Researchers measured blood levels of serotonin and melatonin in 25 participants before and after the
activation of a new cell site. There were unfavorable changes in almoest all participants.

¢ Naita S

I (2004)

Researchers discovered a threefcid increase in cancers after five years exposure t¢ microwave

radiation from a nearby mobile phone mast transmiiter comparsd to those patients living further away.
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State of California
Natural Resources Agency
DEPARTMENT OF FISH AND WILDLIFE
Biogeographic Data Branch
California Natural Diversity Database

STATE AND FEDERALLY LISTED ENDANGERED AND THREATENED ANIMALS OF CALIFORNIA
May 2018

This is a list of animals found within California or off the coast of the State that have been classified as Endangered or
Threatened by the California Fish & Game Commission (state list) or by the U.S. Secretary of the Interior or the U.S.
Secretary of Commerce (federal list). The federal agencies responsible for listing are the U.S. Fish and Wildlife Service
(USFWS) and the National Marine Fisheries Service (NMFS).

All species with a federal list date of March 11, 1967 were listed under the federal Endangered Species Preservation Act of
1966. Subsequent federal laws include the Endangered Species Conservation Act of 1969, and the Endangered Species Act
of 1973. The official federal listing of Endangered and Threatened animals is published in the Federal Register, 50 CFR
17.11.

The California Endangered Species Act of 1970 created the categories of “Endangered” and “Rare,” and taxa with a state list
date of June 27, 1971 were protected under this statute. The California Endangered Species Act was amende n 1984, at
which time the “Rare” status was changed to “Threatened,” and on January 1, 1985, all animal species previously
designated as “Rare” were reclassified as “Threatened.” The official California listing of Endangered and Threatened animals
is contained in the California Code of Regulations, Title 14, Section 670.5.

Also included on this list are animal “candidates” for state listing and animals “proposed” for federal listing. A state
candidate species is one that the California Fish and Game Commission (FGC) has formally declared a candidate species. A
species designated as “federally proposed” is one that was found by the governing agency to warrant listing, dwas
officially proposed as such with a published “Proposed Rule to List” in the Federal Register. Federal candidate species are
not included herein.

Totals as of
Abhreviation Nacionatinn Aav 2N10
Su State canaigate — 1 or k 4
SCD State candidate — Delisting 0
SDR State delisted — Recovered 2
SDE State delisted — Extinct 2
FF Fedearallv lictad — Fndancarad 87
o 42
rrec reutidily propuseu — cndangered 0
FPT Federally proposed — Threatened 1
FPD Federally proposed — Delisting
DR Federally delisted — Recovered 12
FDE Fadarallv dalictad — Fyvtinat 2
Number ot candidate/proposed animals for listing
Number of animals State-listed only 42
Number of animals Federally-listed only 78
Number of animals listed under both State & Federal Act< 51
Total number of animals listed 171

(total includes subspecies, distinct population segments,
and ecologically significant units when listed separately)
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State and Federally Listed Endangered and Threatened Animals of California

Last updated May 2018

State | State List | Federal | Federal
Taxon Common Name Status Date Status | List Date Notes
FALCONIDAE Falcons
RALLIDAE Rails, coots, &
gallinules

Laterallus jamaicensis |California black rail ST 19710627

coturniculus

Rallus obsoletus Light-footed Ridgway's SE 19710627 FE 19701013 JFormerly light-footed clapper rail, Rallus

levipes rail longirostris levipes

Rallus obsoletus California Ridgway's SE 19710627 FE 19701013 jFormerly California clapper rail, Rallus

obsoletus rail longirostris obsoletus

Rallus obsoletus Yuma Ridgway's rail ST 19780222 FE 19670311 [Formerly Yuma clapper rail, Rallus longirostris

yumanensis SE 19710627 yumanensis

GRUIDAE Cranes

Grus canadensis Greater sandhill crane ST 19830417

tabida

CHARADRIIDAE Plovers & relatives

Charadrius nivosus Western snowy plover FT 19930405 {Synonymous with Charadrius alexandrinus

nivosus nivosus .
Federal status applies only to the Pacific
coastal population.

LARIDAE Gulls & terns

Sternula antillarum California least tern SE 19710627 FE 19700602 {Listed by the State of California and federal

browni |government as Sterna antillarum browni .

ALCIDAE Auklets, puffins, &

relatives

Brachyramphus Marbled murrelet SE 19920312 FT 19920928

marmoratus

Synthliboramphus Scripps’s murrelet ST 20041222 At the time of listing, this species was known

scrippsi {=Xantus’s murrelet) as the Xantus’s Murrelet (Synthliboramphus
hypoleucus , with California breeding
populations ascribed to Synthliboramphus
hypoleucus subsp. scrippsi ).

Synthliboramphus Guadalupe murrelet ST 20041222 At the time of listing, this species was known

hypoleucus (=Xantus's murrelet) as the Xantus's Murrelet (Synthliboramphus
hypoleucus , with breeding populations from
Baja California ascribed to Synthliboramphus
hypoleucus subsp. hypoleucus ).

CUCULIDAE Cuckoos & relatives

Coccyzus americanus  {Western yellow-billed SE 19880326 FT 20141103 |Federal listing is for the Western DPS of

occidentalis cuckoo ST 19710627 Coccyzus americanus .

STRIGIDAE (

Micrathene whitneyi  {EIf owl SE 19801002

Strix nebulosa Great gray ow! SE 19801002

Strix occidentalis Northern spotted owl ST 20170621 FT 19900723 {On 20160825 the FGC voted to fist the

caurina Northern spotted owl as threatened; findings
were adopted 20170621.
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